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BETWEEN:
GAYE (NO.1) PTY LIMITED
Plaintiff

AND:
ALLAN ROWLANDS HOLDINGS PTY LTD

Defendant



CORAM:	Kearney J.


REASONS FOR DECISION
(delivered 11 August 1987)


On 6 May 1987 the plaintiff filed an Interlocutory Summons seeking an order that the issue of liability be tried separately from and prior to the issue of damages.  On
25 May the defendant filed an Interlocutory Summons seeking an order that the plaintiff give security for costs. Both applications were opposed; they were argued on 31 July and I rule on them today. It is convenient to deal first with the plaintiff's application for separate trials. To do so,  it is desirable to state briefly what this litigation is about.


By its amended Statement of Claim the plaintiff contends that on 8 August 1983 it entered into an agreement with the defendant relating to part of the land in an Agricultural Lease. It contended that on or about the same day the defendant secured for $5,000 an option to purchase the whole of the land in the Lease, the $5,000 having been paid a few days earlier by the plaintiff to the leaseholder. Under its agreement with the defendant, the plaintiff contends, it was to pay the defendant $60,000, and the defendant was to exercise its option to purchase, arrange for the area comprised in the Lease to be subdivided in accordance with a plan annexed to the agreement and, following approval of the subdivision by the authorities, transfer that part of the land coloured red on the plan to the plaintiff "in fee simple". •he plaintiff alleges that the agreement of 8 August also contained terms that the payment by the plaintiff of the $5,000 already mentioned was to be treated as part payment of the $60,000; and that the remaining $55,000 was to be paid by the plaintiff on 29 September 1983. The plaintiff alleges that it paid the
$55,000 to the defendant, which duly exercised its option to purchase.

The essence of the plaintiff's case as framed is its allegation that, in breach of the agreement of 8 August 1983, the defendant has failed and refused "to arrange for the subdivision of the whole land in accordance with the
plan". As to that, the plaintiff's case is that the plan divided the land into 2 allotments, the  boundary line between them "being a road marked on the plan in blue", and that that road as marked on the plan was the "Florina Road as ... upgraded by the Department of Works in 1982". The
plaintiff alleges that the defendant prepared a plan of subdivision which depicted the boundary line between the 2 allotments "as being Florina Road as it existed prior to such upgrading in 1982". This meant, according to the plaintiff, that it would not obtain some 25 acres of land which lies between the upgraded Florina road and the old Florina road. This dispute between the parties as to which road was intended to be the boundary, the plaintiff says, has resulted in its suffering loss in that it has not secured title to any of the land, has therefore been unable to obtain finance on the security of the land, and thus has been unable to plant crops on the land. The plaintiff claims, alternatively, that the defendant holds the land in the Lease as trustee, the plaintiff's share having been agreed between them; and, as an alternative to this alternative submission, that the defendant holds 9.6% of the whole of the land in the Lease for the plaintiff.

The	plaintiff	relies upon Mr Briggs' affidavit of
22 May 1987 and in particular upon the opinion of Mr Hiley of Counsel which is annexed thereto.  It had been ordered on
14 May that the plaintiff file an affidavit setting  out  an
estimate of the number of hearing days required to determine the respective issues of liability and damages; Mr Hiley's opinion was directed to this estimate.

In Mr Hiley's opinion, the main question in issue between the parties was whether the road marked blue on the plan was intended to indicate Florina Road prior to its upgrading in 1982, or after it had been upgraded in that year. In his view the resolution of this issue involved simply the construction of the agreement, a question of law; with perhaps some parol evidence. Mr Hiley identified from the pleadings, 4 other matters in issue, and considered that they would involve mainly documentary evidence and possibly some brief oral evidence.

In the result Mr Hiley considered that the taking of all the evidence relevant to liability would occupy half a day, though the legal argument on liability could well take 3 to 4 days.

Mr Hiley conceded in his opinion that he knew "very little" about the questions which arise on the issue of damages. Nevertheless, he  referred to various aspects of the evidence which would be relevant, and considered it likely that preparation time would be at least 3 weeks, and
hearing time in Court would be 1 week.
In the result Mr Hiley was of opinion that the facts relating to liability "would be very narrow" and had no connection with the facts relating to damages; and so it was appropriate to have separate trials on these 2 issues, particularly as the outcome of a trial on liability would probably result in the issue of damages not being litigated.

Mr Alderman, from the defendant's solicitors, deposed on 31 July 1987 that he considered -

	that the questions of liability and quantum in this matter could be disposed of within a period of 5 days and within a period certainly not exceeding 10 days."



Mr McDonald of counsel for the defendant submitted that there were no unusual circumstances in this case which warranted separate trials, and therefore the plaintiff's application should be refused. He appeared to rely  on Piercy v Young (1880) 15 Ch.D. 475. In that case the defendant had sought to have an issue raised by his counter-claim tried before the other issues in the action.
Jessel M.R. said (at p.479):-


"Separate trials of separate issues are nearly as expensive as separate actions, and ought certainly not to be encouraged,and they should only be granted on special grounds."


And at p.480:-





"I think that the application of the rule should be limited to extraordinary and exceptional cases."


The Rule in question in Piercy v Young (supra) was Rule 6 of Order 36 of the Rules of Court, 1875 (UK) (now repealed) which accords closely with Order 36 Rule 8 of the former Rules of the Supreme Court of Victoria.

There is no provision in our Rules corresponding to these provisions. The plaintiff relies on Rules 1 and 2 of Order 33; the latter Rule gives ample power to make the order sought - see Wilkshire and Coffey v The Commonwealth of Australia (1976) 9 ALR 325 at p.327, where Muirhead J. observed:-

	the discretion to 'divide' the issues ... is a discretion which must be prudently exercised and exercised only when clear, indeed compelling, reasons are demonstrated."



The first case under the former UK Order 36 Rule 6 where a plaintiff applied for separate trials of issues appears to be Emma Silver Mining Company v Grant (1879) 11 Ch.D. 918. Jessel M.R. gave an example of an application by a defendant for separate trial of the issue of legitimacy in an action for account, and noted (at p.927) that the Rule -


	may	properly case as that I	have

 
be applied in such a stated,	where	the






Judge has serious reason to believe that the trial of the issue will put an end to the action."


After citing further examples of applications by defendants, his Lordship said (at p.928) -


	it appears to me that when the Plaintiff makes the application, different considerations arise ... when a Plaintiff has chosen to frame his case

... for his own convenience,.. it does not then at all follovl as a matter of course that he is to be at liberty to retire from it as  to  any  portion of the case... as a general rule...the Plaintiff has no right to make the application if the Defendant objects."


However, these dicta by Jessel M.R. were explained in Coenen v Payne (1974) 2 All ER 1109, an action for negligence arising out of a collision between motor vehicles, in which the defendant sought separate trials of the issues of liability and damages. The length of  the trial had been estimated at 3 days but a newly-arisen issue as to damages would take a further 4 to 6 days and would entail much expense. Lord Denning M.R. referred to the then existing approach to split trials, which accorded with the views of Jessel M.R. set out above, and to its criticism by the 1968 Report of the (Winn) Committee on Personal Injuries Litigation (Cmnd 3691); see the general discussion of split trials at paras 485-494 of that Report. The Master of the Rolls considered that the time had come to adopt a new approach and said (at p.1112):-
"In future the courts should be more ready to grant separate trials than they used to do. The normal practice should still be that liability and damages should be tried together. But the courts should be ready to order separate trials wherever it is just and convenient to do
so. It





said	in
 I		respectfully	agree;	however, as Andrews S.P.J. Evans Deakin Industries Ltd v The Commonwealth of
Australia (1982) Qd.R.40 at p.45, no new principle is really involved. I agree with his Honour's approach (at p.45):-

	one should not adopt a narrow view of the Court's powers where demarcation [between the issues in question] is apparent and where the resolution of a short issue may dispose of a case, thus obviating waste of considerable time and expense in the determination of issues relevant to other matters in the case."



The principles now properly applicable on applications for split trials are, I consider, set out in Dunstan v Simmie & Co Pty Ltd (1978) VR 669 at pp.671, viz:-

	it will as a general rule only be appropriate to order that a preliminary issue be isolated for determination before trial where the determination of the issue in favour of the plaintiff or the defendant will put an end to the action or where there is a clear line of demarcation between issues and the determination of one issue in isolation from the other issues in the case is likely to save inconvenience and expense

... there is no reason to differentiate between an application by a plaintiff and one by a defendant ... before an order is
made, the parties must take especial care to ensure that all aspects of the matter are raised."


Lord Denning M.R. considered in Coenen v Payne (supra) that there should be separate trials in that case because of "the time and expense which will be involved in trying the issue of damages". His Lordship bore in mind the countervailing point of witness credibility, on which Mr McDonald laid considerable stress before me; he acknowledged (at p.1112) that:-

"A man's credibility on one issue may be affected by his credibility on the other."


Stamp L.J. in Coenen v Payne (supra) considered that the remarks of Jessel M.R. cited above were in fact not directed to cases where the issues sought to be dealt with separately were issues of liability and damages. His Lordship noted (at p.1113) that:-

"It is the commonest thing in the world in the Division with the practice of which I am most familiar [this would be the Chancery Division] for the question of liability to be determined before the quantum of damages."


It is true that, in general, separate trials of issues of liability and damages are unsatisfactory because
both contain factors consideration of which contributes to a just and careful resolution of the other. A plaintiff's attitude towards his damages may be such as to go to his credibility on the issue of liability. Nevertheless this consideration does not appear to me to be of material significance in this case. There is here, I think, a clear demarcation of the issues of liability and damages and they do not interact upon each other. Although the length of the trial is in dispute there is a distinct probability, I consider, that if the trial is split, the question of liability could be determined in a few days and may well put an end to the litigation, with the cost and expense to the parties thereby substantially reduced.

Accordingly, I grant the relief sought by the plaintiff in its Interlocutory Summons of 6 May.

I turn next to the defendant's application that the plaintiff give security for costs. Mr McDonald  relies  on Mr Alderman's affidavits of 30 and 31 July. Mr Alderman estimated the defendant's costs at $35,514 if a full trial took 6 weeks as anticipated by the plaintiff, at $11,114 if it took 5 days, and at $14,714 if it took 10 days.

Mr McDonald referred me to Sir Lindsay Parkinson & Co Ltd v Triplan Ltd (1973) 1 QB 609.  In that case there was credible evidence that the claimant would be unable to







pay			the	costs	of		the	defendant,	if	the	latter	were successful.		The Court of Appeal held that, even so, in		the circumstances		of the case - the lateness of the application for security for costs, the fact that an order might prevent the		claimant	from	proceeding with an admittedly bona fide claim, the fact that the defendant had made an open offer of x	in settlement - no order for security of costs should be
made.


It is clear that the Court has a discretion even if it considers that a plaintiff corporation would be unable to pay the costs of a successful defendant; see s.533(1) of the Companies {Northern Territory) Code. The defendant's application is made under Order 64 Rules 5 and 6, where the same discretionary considerations apply; see P.G. Gabel Pty Ltd {in liq.) v Katherine Enterprises Pty Ltd (1977) 29 FLR
108. The better view appears to be that this discretion is unfettered; see the Triplan case {supra) per Lord Denning and Lawton L.J. at pp.626-7 and 629 respectively, and the authorities reviewed by Brinsden J. in Westralian Gold Mines Ltd v Westralian Minerals & Drilling Pty Ltd {in liq.) (1986) 4 ACLC 167 at p.173.

In the present case, dealing with the aspects considered to be relevant by Lord Denning M.R. in Sir Lindsay Parkinson Ltd {supra), I note that I am unable to make any assessment of whether the plaintiff's claim in this
action is bona fide and not a sham, or whether it has a reasonably good prospect of success, or whether the application for security is being used oppressively to try to stifle a genuine claim. Further, there is no evidence as to the assets of the plaintiff. There has been some delay in seeking security for costs; the action was instituted on
16 May 1985, and pleadings closed on 4 April 1986.


As matters stand there will be a trial limited to the issue of liability. The defendant's costs in such a trial should be towards the lowest of Mr Alderman's estimates, some $11,114. It is not in dispute that the plaintiff paid the $5,000 option money which was payable by the defendant to the leaseholder. Further, it is not in dispute that the defendant has received the sum of $55,000 above referred to; while the plaintiff contends that it paid that sum to the defendant, the defendant contends in its Defence that the sum was paid by James McLennan who is a Director of the plaintiff and has filed an affidavit in
these proceedings.


In all the circumstances I refuse the defendant's application of 25 May 1987.

The	plaintiff	must	have	its applications.
 costs	on	both

