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REASONS FOR JUDGMENT
(Delivered the 9th day of October 1987)


The plaintiff was born on 3 December 1953 in Adelaide.	When he was about 9 years old his parents moved to Alice Springs where the plaintiff continued his schooling.		He was an average student.	He says he thinks he liked school at first but "not too rapt" by the end of his school career.	He left school at 17 having attained year
11.	He found employment with the Animal Industries Bureau and stayed in this job for about 6 years.	Clearly he enjoyed the work which involved travelling around the Territory in a caravan calling in at cattle stations and doing various laboratory tests in the caravan which was equipped for this purpose.	He left not because of any




dissatisfaction but because "I just wanted to have a look around Australia".	He moved to Adelaide; obtained employment; then back to Alice Springs and further employment with Animal Industries Bureau.	He tried to obtain a Stock Inspector's Certificate but was unable to do so.	He moved to Melbourne then back to Alice Springs obtaining varied employment in both cities.	He had various girl friends and lived for a time with one of them.	He had known the defendant for some years prior to October 1983 and they were friends.	In October 1983 he was unemployed but I draw no inference that he was unemployable.	He was merely, it seems, taking some time off between jobs.		His prior history indicates that he was not averse to work and there is nothing to suggest that he would not have found congenial employment in the future.

In October 1983 he was 30 years old.	He seems to have been an ordinary decent young man, taking a little time to settle down but all the indications are that eventually he would have found permanent employment and either married or formed some permanent relationship and found his niche in the community and become a responsible citizen.

This sort of fairly predictable future is now either denied him or to be attained onl'y with considerable limitations on his earning capacity and his enjoyment of life.	These limitations arise from the injuries he suffered
'
as a result of an accident on 25 October 1983.	By virtue of
s. 5 of the Motor Accidents Compensation Act this Court is precluded in these proceedings from assessing or awarding any loss of earnings sustained by the plaintiff as a result of the accident even if it found such loss caused by the
negligence of another person.	Bys. 5(2) of the Act (since repealed but operative at the time of the accident) the plaintiff may recover damages for pain and suffering and
loss of amenities of life if he can prove that such damage was occasioned by the negligence of another person.	By
s. 39(1) of the Act (which has also since been repealed but which applied at the time of this accident) such damages cannot exceed $100,000.

On 25th October 1983 the plaintiff and the defendant set out on a motor cycle driven by the defendant on which the plaintiff was a pillion passenger.	Nothing of the journey or indeed its commencement is remembered by the plaintiff who suffered retrograde amnesia in the accident which subsequently occurred, but there is sufficient from other evidence to trace the relevant events.	Some time in the morning they arrived at Glen Helen Lodge which is about
130 kilometres from Alice Springs.	They were there observed by a Senior Constable Lloyd who had himself arrived at the Lodge at 10am.	He was on vacatiori.		He says that he observed a motor bike parked near a gum tree and one person lying asleep and another person standing near the tree.


There seems little doubt from his observation of these 2 persons then and later at the scene of the accident that the person lying under the gum tree was the plaintiff and the person standing near the tree was the defendant and I will refer to them as such in.the evidence given by Senior Constable Lloyd.	He says that when he first observed them there was a partially consumed bottle of whisky near where the plaintiff was lying asleep.	Its proximity is no evidence that the plaintiff had drunk any of the whisky.
Later Constable Lloyd saw the defendant in the bar of the Glen Helen Lodge.	The defendant had a throttle cable in his hand and the constable says he observed the defendant consume 5 or 6 cans of beer.	Constable Lloyd says he was occupied in unloading his own vehicle, and was in and out of the bar on occasions.	He was in company with a Mr Griffiths and a Mr Day.	It appeared that the defendant knew Griffiths or at least entered into some conversation with him.
Constable Lloyd says he thinks the defendant brought Griffiths a beer and that Griffiths bought one back.	While the defendant was in the bar the plaintiff came in.
Constable Lloyd says he "thinks" the plaintiff consumed one or two beers.	He observed the plaintiff pick up the whisky bottle before he came into the bar and put it in his pocket. He saw no-one drink from this bottle.	Constable Lloyd made certain observations of the· plaintiff and the defendant, and I should emphasise that these are the cbservations of a man who at that time had had 21 years experience as a police
officer on general duties including dealing with people in various stages of sobriety or insobriety.	His observation of the defendant was that he was moderately affected by alcohol, that his eyes were bloodshot and his speech a bit slurred, and he was a little unsteady on his feet.	As to the plaintiff his eyes were bloodshot and he was unsteady on his feet.	He considered that the plaintiff was "moderately to well" affected by liquor.

He says that he had a conversation, initially with the defendant but the plaintiff came into the bar and he then had a conversation with both.	He told them they would be fools if they rode the bike due to their condition and the condition of the bike.	The latter reference was presumably to the fact that the defendant had the throttle grip in his hand.	Constable Lloyd says he examined the grip and noticed that where the cable slips into the plastic, one
side was broken.


I deal immediately with the question of the throttle grip.	One of the plaintiff's particulars of negligence alleges that the defendant drove his motor bike while it was in an unsafe condition.	The defence in turn alleges that the plaintiff was aware of a fault in the accelerator cable and· voluntarily assumed that risk.	There is however nothing in the evidence to suggest that the subsequent accident was caused by any fault in the throttle
grip or accelerator cable.	Indeed the only evidence is to the contrary, and consists of the report and evidence of a qualified motor mechanic, Mr Brown who examined the defendant's motor bike after the collision and in his report (Exhibit "E") states clearly "I could find no mechanical fault which caused or contributed to the accident".	As a result of that evidence counsel for both parties accepted that the mechanical condition of the vehicle was not an issue in the case.

Returning to Constable Lloyd's conversation with the plaintiff and the defendant his recollection is positive that the plaintiff was present.	He says that after he had told them that they would be fools if they rode in their condition and the condition of the bike he advised them to go and have a sleep.	He says that neither replied.	He thinks the defendant gave a shrug.	He says that he informed them he was a police officer.

Some time later Constable Lloyd, who had been outside, noticed they had left the bar.	He then heard a "loud roar" and observed the bike taking off with the plaintiff and the defendant on it.	He says that on taking off the bike was erratic in that the pillion passenger lurched backwards and the bike had "a bit of a weave" which then corrected itself.
Constable Lloyd did however concede so far as the
'
condition of the plaintiff and the defendant was ccncerned

that they "weren't too bad" and they weren't really affected by liquor; although in that latter answer he was relating the answer to whether they could be sold liquor and it does not, in my view detract from his earlier expressed opinion that they were moderately affected by liquor.	He said that he regarded Mr Ashby the licensee of the Glen Helen Lodge as a responsible publican who would not have sold beer to an intoxicated person.	He agrees further that had he thought it necessary he would himself have intervened to advise Mr Ashby against serving them but he did not do so because they were "moderately affected."	Furthermore, Constable Lloyd was a police officer of considerable experience and impressed me as conscientious.	It would be surprising to me that, if he had felt the situation called for it, he would not have taken stronger measures.	He could, for instance, have positively prohibited their driving and warned the defendant that he would arrest him if he attempted to do so. I consider that Constable Lloyd was sufficiently concerned to give them a friendly warning against driving but felt they had not reached the stage cf intoxication in which it was imperative to take stronger measures.	The manner in which the plaintiff and the defendant took off in the motor bike would no doubt have added to one's concern but the road there was a dirt road and it is not in my view unusual if a motor bike is started somewhat carelessly and suddenly for
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the pillion passenger to be jerked back.	That incident, by itself, would not be evidence that the driver was intoxicated or that he was incapable of controlling his vehicle; nor is it the sort of evidence that one could safely use in assessing the driving of the defendant some significant time and distance further on.

I should say, however, that I accept the evidence of Constable Lloyd so far as the defendant's consumption of beer is concerned in preference to that of the defendant in his answers to interrogatories.	The defendant did not give evidence and, insofar as it is relevant, I accept the evidence called on behalf of the insurer who took over the conduct of the case in the absence of the defendant that efforts had been made to locate him; although it is a little surprising that such efforts were not made earlier; and I am not persuaded that they would then have been unsuccessful.

In his answers to interrogatories (Exhibit "F") the defendant says that he believes he consumed 2 cans of beer 2 hours prior to the accident, and between 1 and 2pm (Answers 20(f): 21(a): 21(b): 2l(c)).

Some time after the defendant and plaintiff had left Constable Lloyd was told of an accident and he went to the scene which was about a 15 to 20 minutes drive.	The accident had occurred on the Namatjira Drive.	On arrival he


saw the motor bike about 30 to 40 metres into the scrub on the left hand side.	It was badly damaged.	The position of the motor bike and its track appears clearly enough from the diagram extracted from the police file of the accident (Exhibit "G").	Although that diagram was not made by Constable Lloyd he testified that it was accurate to the best of his recollection.	These tracks indicate that the motor bike travelling along a straight road and approaching a right hand bend had failed to negotiate the bend, left the road and overturned.

Constable Lloyd found the defendant in a dazed condition and apparently with a broken ankle.	The plaintiff was unconscious and appeared to have lost breathing.
Constable Lloyd applied mouth to mouth resuscitation and the plaintiff commenced breathing again.	Constable Lloyd made a shade area for the plaintiff and the plaintiff was eventually conveyed by ambulance to the Alice Springs Hospital.

Constable Lloyd is probably wrong in his estimates of the time when he was informed of the accident.	I do not regard this as affecting the general credibility of his evidence.

The plaintiff relies as one of the particulars of negligence alleged against the defendant that the defendant
drove under the influence of alcohol.	The defendant denies negligence (which denial includes a denial of all particulars of negligence including the particular which alleges that the defendant drove under the influence of alcohol) and in the alternative alleges contributory negligence or volenti, or both.	The contributory negligence defence relies on the allegation that the plaintiff knew or ought to have known that the defendant was under the influence of alcohol and also relies upon the allegation that the plaintiff consented to ride on the defendant's motorcycle after he had been warned of the dangers of doing so.	The volenti defence relies upon the plaintiff being aware of this defendant's condition and voluntarily assuming the risks associated therewith.

Here, then, one is faced with the three categories of defences set out by Latham C.J. in The Insurance Commissioner v Joyce (1948) 77 C.L.R. 39 at 45-46 where His Honour says:-


"Several views have been expressed with respect to the legal position of a person who allows himself to be driven in a motor car by an obviously drunken driver as a 'guest passenger.'	First, it is argued that such a person is entitled to expect only the degree of care which can be achieved by a drunken driver, and that if he is injured as a result of the drunkenness of the driver he has no cause for complaint because there has been no breach of duty to him.

Secondly, it is suggested that such a case falls within the category of contributory negligence - that there is contributory negligence in such a
case in substantially the same way as if a person were to place himself in the path of an approaching motor car which he could see was being wildly driven by a drunken driver.	In the latter circumstances the appropriate legal category would be held to be that of contributory negligence.

Thirdly, the maxim volenti non fit injuria is said to apply.	The case supposed affords a clear example of a person knowing a risk and voluntarily encountering that risk: Letang v Ottawa Electric Railway Co (1926) A.C. 725.

If a person deliberately agrees to allow a blacksmith to mend his watch, it may well be said that he agrees to accept a low standard of skill. but even in such a case, the blacksmith is bound to act sensibly, though he is not subject to the responsibilities of a skilled watchmaker.	In the case of the drunken driver, all standards of care are ignored.		The drunken driver cannot even be expected to act sensibly.	The other person simply 'chances it'.		Accordingly, the case may be described as involving a dispensation from all standards of care, so that, as the learned trial judge decided, on the facts as found by him, there was no breach of duty by the defendant Kettle.	But the facts of the case supposed will, if the passenger is in possession of his faculties, and the drunken state of the driver is obvious, also establish contributory negligence.	There would be a lack of ordinary care for the plaintiff's own safety which brought about his injury.	The same facts would also show that the plaintiff voluntarily encountered the risk which was obviously associated with the drunken condition of the driver.	The maxim volenti non fit injuria would apply.
Thus the three categories should not be regarded as mutually exclusive.	The same evidence may establish a defence under each heading."


In the same case Dixon J. (as he then was) seems to have accepted the three categories although he dissented as to their application to the facts of that particular case.
See pp. 56-58.	As to the first category he had this to say.
"In the case of a driver whose ability to manage and control a car or whose judgrnent and discretion in doing so is impaired by drink, the position of the voluntary passenger has been variously determined by the application of three different principles.	In the first place, he has been regarded as depending upon a relation which by accepting a place in the conveyance he sets up between himself and the person responsible for its management.	For those who believe that negligence is not a general tort but depends on a duty arising from relations, juxtapositions, situations or conduct or activities, the duty of care thus arises.	For those who take the contrary view, the standard of care is thus determined.	But whatever be the theory, the principle applied to the case of the drunken driver's passenger is that the care he may expect corresponds with the relation he establishes.		If he knowingly accepts the voluntary services of a driver affected by drink, he cannot complain of improper driving caused by his condition, because it involves no breach of duty."


Later, at pp. 59-60 he said:-


"Of the three forms I have set out in which the driver may state his defence, for my own part I prefer the first.	It appears to me that the circumstances in which the defendant accepts the plaintiff as a passenger and in which the plaintiff accepts the accommodation in the conveyance should determine the measure of duty and that it is a more satisfactory manner of ascertaining their respective rights than by opposing to a fixed measure of duty exculpatory considerations, such as the voluntary assumption of risk or contributory negligence.	No doubt as a sufficient degree of knowledge or appreciation of the conditions giving rise to the danger is necessary under the first as well as under the second principle and as the burden of proving knowledge is upon the defendant, little difference will be seen in the forensic application of the two."	(The "second principle" His honour was referring to was the volenti principle).
These three categories have recently been discussed by Burt C.J. in Jeffries v Fisher (1984) Aust. Torts Reports 80-675).	His Honour referred to the first category as the "no breach of duty• category, and pointed out that in Roggenkamp v Bennett (1950) 80 C.L.R. 292 Webb J. had decided that case on the "no breach of duty" principle, whereas McTiernan and Williams JJ. had applied the volenti principle but without suggesting that the "no breach of duty" principle was not available.

As to the first category the remarks of Dixon J. in Joyce's case have now been accepted and expanded by the majority of the High Court (Mason, Wilson, Deane and Dawson JJ.) in Cook v Cook (1986) 68 A.L.R. 353.	In that case their Honours first emphasised that,

"In the ordinary action for negligence where the plaintiff is a passenger who has been injured in a motor vehicle driven by the defendant, the relevant relationship of proximity is simply that of driver and passenger and the category of case is the general one which reflects that relationship.	In that general category of case, the standard of care required, being objective and impersonal, is not modified or extended by the personal driving history, ability or idiosyncrasy of the particular driver.	It is the degree of care and skill which could reasonably be expected of an experienced and competent driver" (p. 357).


Their Honours then went on to say:-


"That is not, however, to say that, regardless of the circumstances of the particular case, the relationship between a driver and a passenger is,
for the purposes of the law of negligence, a completely standardised one or that the content of the duty of care where that general relationship exists is necessarily immutable.	While the personal skill or characteristics of the individual driver are not directly relevant to a determination of the content or standard of the duty of care owed to a passenger, special and exceptional facts may so transform the relationship between driver and passenger that it would be unreal to regard the relevant relationship as being simply the ordinary one of driver and passenger and unreasonable to measure the standard of skill and care required of the driver by reference to the skill and care that are reasonably to be expected of an experienced and competent driver of that kind of vehicle."


At pp.358-9 their Honours said:-



"What has been written above accords with, and seems to us to flow from, general principle.	It also accords with the clear trend of authority in this country to the effect that special and exceptional circumstances can transform the ordinary relationship of driver and passenger into a special one with the result that the hypothetical reasonable person of the law of negligence can no longer be credited with the degree of skill and experience that would otherwise be attributed to him or her. Thus, in Joyce's case, Dixon J. having pointed out (at 56) that a passenger comes into 'a more particular relation with the driver of [a] car' which may vary, expressed (at 50) his preference for the view that the position of the voluntary passenger depends (at 57): 'upon a relation which by accepting a place in the conveyance he sets up between himself and the person responsible for its management.	For those who believe that negligence is not a general tort but depends on a duty arising from relations, 'juxtapositions, situations or conduct or activities, the duty of care thus arises.	For those who take the contrary view, the standard of care is thus determined.	But whatever be the theory, the principle applied to the case of the drunken driver's passenger is that the care he may expect corresponds with the relation he establishes.	If he knowingly accepts the voluntary services of a driver affected by drink, he cannot complain of improper driving caused by his condition, because it involves no breach of duty.'


A similar view was expressed by Latham C,J. in Joyce's case (at 45-6).	This approach of Dixon J. and Latham C.J. was subsequently accepted by Webb
J. in Roggenkamp v Bennett (1950) 80 CLR 292 at 303 and has been applied in subsequent cases in State Supreme Courts (see, eg, Chang v Chang [1973] 1 NSWLR 708 at 713; and the extract from the judgment of Bray CJ in the unreported case of Netherwood v Sebastyan quoted by Sangster Jin	Ranieri v Ranieri (1973) 7 SASR 418 at 429)."


Their Honours disapproved of the remarks of Lord Denning M.R. and Megaw L.J. of the English Court of Appeal In Nettleship v Weston (1971) 2 Q.B. 691 insofar as their Lordships rejected the approach of Dixon J, in Joyce's case. In particular they rejected the remarks of Megaw L.J. at p. 707 that the "theoretical attraction" of Dixon J's exposition in Joyce "should yield to practical considerations".	Their Honours' comments were to this effect.


"The 'practical considerations' to which Megaw LJ referred were the difficulties which he saw as flowing from what he described as "this doctrine of varying standards".	With due respect, however, it seems to us that his Lordship's fears of practical disadvantages - "resulting unpredictability, uncertainty and, indeed, impossibility of arriving at fair and consistent decisions" - resulted from his mistaken impression that Dixon Jin	Joyce was advocating some wholesale abandonment of the ordinary objective duty of care to be expected of a driver.	In truth, Dixon J's view involved no abandonment of the objective nature of the standard provided by the reasonable person of the law of negligence.	It merely involved the recognition that exceptional circumstances could take the relationship of proximity between a driver and a passenger into a special category in which what could reasonably be expected of the hypothetical reasonable person must necessarily be governed by the nature of the relationships constituting that
16





category.	Nor did it involve any wholesale abandonment of the ordinary driver-passenger category in favour of a multitude of special categories.	To the contrary, experience in this country has shown that, as Dixon J no doubt anticipated, the cases in which the particular facts will be such as to take the relationship between driver and passenger into a special category are rare."


Their Honours cited with approval the remarks of Salmon

L.J. at p. 704 in Nettleship.


"The duty of care springs from relationship.	The special relationship which the passenger has created by accepting a lift in the circumstances postulated surely cannot entitle him to expect the driver to discharge a duty of care or skill which ex hypothesis the passenger knows the driver is incapable of discharging ...	I should like to make it plain that I am not suggesting that whenever a passenger accepts a lift knowing that the driver has had a few drinks, this displaces the prima facie duty ordinarily resting on a driver ...
Indeed, Sir Owen Dixon dissented in Joyce's case, because he did not agree that the evidence was capable of establishing that the plaintiff passenger knew that the driver was so drunk as to be incapable of exercising ordinary care and skill. In practice it would be rare indeed that such a defence could be established."


Finally their Honours of the High Court said this in Cook v Cook p. 360:-


"It is only when special and exceptional circumstances clearly transform the relationship between a particular driver and a particular passenger into a special or different class or category of relationship that the case will be one in which the duty of care owed by the particular driver to the particular passenger will be either expanded or confined by reference to the objective standard of skill or care which is reasonably to be expected of a driver to a passenger in the category of a case where that special or different




relationship exists.	The onus of establishing the existence of facts giving rise to a relationship of such a special or different category under which it would be unreasonable to fix the duty of care owed by the driver by reference to the standard of skill and care reasonably to be expected of a qualified and competent driver will lie on the party who asserts it."


If I may respectfully say so it seems that this approach of their Honours of the High Court is similar to the approach subsequently maintained by their Honours Mason, Wilson Deane and Dawson JJ. in their majority judgment in Australian Safeway Stores Pty Ltd v Zalugna (1987) 61
	180 in subsuming the duties owed by occupiers of land into the general principles of the law of negligence; rather than into the special categories of duties previously accepted (as a result, as Fleming on Torts 6th Edn at p. 430, suggests, of a misinterpretation of Indermaur v Dames (1866) L.R. 1 C.P. 274: and note his critical remarks at p. 416).	In Zalugna's case, their Honours speaking of these "special" duties said at p. 183:-



"And yet case after case affirms, as the reviews to which we have referred demonstrate, that the special duties do not travel beyond the general law of negligence.	They are no more than an expression of the general law in terms appropriate to the particular situation it was designed to address." (emphasis mine).


Applying the above tests to the present case insofar as the "no breach of duty" defence is raised by the denial of negligence in this case it seems to me clear:-


	That the usual onus rests on the plaintiff to establish prima facie a breach of that degree of care and skill which could reasonably be expected of an experienced and competent driver.	This is the "objective and impersonal test" referred to in Cook v Cook 68 ALR p.

357.	If the plaintiff fails to discharge this onus the matter of course goes no further.

	If the plaintiff raises a prima facie case of negligence based on this objective and impersonal test the defendant may raise "special and exceptional circumstances" which "transform the ordinary relationship of driver and passenger into a special one with the result that the hypothetical reasonable person of the law of negligence can no longer be credited with the degree of skill and experience that would otherwise be attributed to him or her"	(Cook v Cook p. 358).


	The onus of establishing such a special or different category lies upon the person asserting it: in this case, the defendant (Cook v Cook p. 361).



p

	If this onus is discharged the plaintiff will fail because in these special circumstances he has not made out a case of breach of duty owed by the defendant to him.


	I would leave for further consideration the question whether now that the High Court has spoken authoritatively on this matter it should be for a defendant to raise such a defence more specifically then by a mere denial of negligence.	I deal with the present case on the basis that the denial of negligence is sufficient.




On the facts of the present case I have no doubt that a breach of the ordinary standard of care of an experienced and competent driver is made out.	The defendant was travelling in daylight on a sealed highway on a straight road approaching a right hand bend.	It is not suggested that any approaching driver or any obstacle on the road interfered with his vision or control.	The defendant did not give evidence but in his Answer to interrogatories he said he was travelling east towards Alice Springs at approximately 100 kilometres per hour on the left hand side of the roadway.	He was traversing a moderate curve to the right and at the start of the curve his vehicle left the

bitumen on the left side of the roadway.	He did not apply his brakes shortly prior to the moment of accident and he was unable to recall any change in speed or direction.	The weather was warm and dry, visibility was good, the state of the roadway was fair.	(Answers to Interrogatories 2, 4,
5 (a), 5(b), 5(c), 6, 8, 13, 14(a), 14(b), 17, 18, 19.)


I leave for further consideration the defendant's answers in relation to his sobriety at the time but I add the defendant's answers to interrogatory 21(d) that he says he was capable of keeping his motor cycle under proper control.

To these answers one may add the plan of the scene of collision and the path of the defendant's motor cycle prepared by the police constable. (Exhibit "G".)

The plaintiff has no memory of the accident.


Senior Constable Lloyd on attending the scene of the accident found the motor cycle about 30 - 40 metres into the scrub on the left hand side and badly damaged.	As previously mentioned there is no evidence of any mechanical failure of the motor cycle.

I am unable to find on this evidence that the motor cycle was being driven at an excessive speed but I am left


in no doubt that the driver failed to keep proper control of the motor cycle and thereby was in breach of his duty to drive with reasonable care and was negligent in accordance with the objective and impersonal standards of skill and care to be reasonably expected of an experienced and competent driver.


Can the defence then discharge the onus of establishing "special and exceptional circumstances" so that the defendant's duty of care to the plaintiff is in the circumstances so confined that vis-a-vis the plaintiff he "can no longer be credited with the degree of skill or experience that would otherwise be attributed to him."

I have already set out the evidence of Senior Constable Lloyd on this aspect.	To that I new add some further answers of the defendant to the interrogatories. They are somewhat equivocal.

He says that he consumed no alcohol any time between 12 and 3 hours before the accident.	Two hours before the accident he says he believes he drank 2 cans of beer.	(See Answers to Interrogatories 20, 21(a), (b) and (c)).	Since he speaks only as to belief, and faced with the sworn evidence of Senior Constable Lloyd who was not in my opinion shaken in cross-examination on this aspect, I accept that approximately 2 hours before the accident or perhaps a


somewhat lesser time he drank 5 or 6 cans of beer, and that at the time Senior Constable Lloyd saw him the defendant was moderately affected by liquor but sufficiently for Senior Constable Lloyd to voice a warning.

In answer to Interrogatory 21(d)(i) which enquired as to whether he was under the influence of intoxicating liquor prior to the happening of the accident the defendant replied, "No, I don't believe so".	In answer to Interrogatory 2l(d)(ii) he replied, "It is possible that my ability to drive was slightly affected".	In answer to Interrogatory 21(d)(iv) which enquired whether he was sober prior to the happening of the accident he replied, "No".
But in answer to Interrogatory 2l(d)(v) he replied "If my ability to keep the said motor under control was in any way affected it was only slightly."

I think a reasonable inference from these answers is that the defendant is maintaining that if what he had drunk had necessarily affected his sobriety it had only a slight affect on his ability to manage his motor cycle.
Assuming this to be correct and assuming that the plaintiff knew of his condition, the evidence of the defendant would not raise any factors sc special and exceptional as to affect the general duty·owed by him to the plaintiff.






The evidence of Senior Constable Lloyd, of course, goes further.	He says the defendant was moderately affected by intoxicating liquor, his eyes were bloodshot and his speech a bit slurred and he was a little unsteady on his feet and he saw him consume 5 or 6 cans.	He told the defendant in the plaintiff's presence that "they'd be fools if they rode the bike due to their condition and the condition of the bike."	Later he said "they weren't too bad" and he neither suggested to the publican that they should not be served alcohol or acting in his capacity as a police officer positively prohibited them from riding.

I accept on the evidence of Senior Constable Lloyd that what he said to the defendant was said in the hearing of the plaintiff.	To that extent I accept that the plaintiff had heard a warning from a third party that the defendant's condition was a matter of concern to that third party.	I accept that the plaintiff knew that Senior Constable Lloyd was a police officer and the warning was therefore of greater weight than if it had been given by a civilian.	But I have really no evidence as to how far the plaintiff knew or appreciated the extent of the defendant's insobriety.		None of the evidence suggests that the defendant was obviously drunk.	What might have been apparent to the experienced police officer - the bloodshot eyes, speech a bit slurred and a little unsteadiness on the feet - would not necessarily be apparent to a person not




trained to observe these conditions.	And when Senior Constable Lloyd very fairly observed that "they weren't too bad," it seems to me unlikely that the plaintiff would have noticed anything exceptional about the condition of the defendant.	This is a far cry from Joyce's case where the evidence was that the driver was found in a drunken condition 2 hours after the accident and arrested as such (77 CLR at 43-44), - (although there was disagreement between the trial judge and two of the judges of the Queensland Full Court that the inference could be drawn that he had been drunk 2 hours earlier and Dixon J. in his dissenting judgment considered that it was "speculation and guesswork" that the plaintiff had sufficient knowledge or appreciation of the condition of the driver (p. 60)).	It is a far cry from Roggenkamp v Bennett (1950) 80 CLR 292 where there was evidence of extensive drinking between driver and passenger before the accident, evidence that they had had at least 18 drinks and evidence of dangerous driving at night with no lights (pp. 293-4).	Furthermore the warning given by Senior Constable Lloyd was in cautionary rather than prohibitory terms and would not in my view so far have alerted the plaintiff or so seriously affected the duty relationship between him and the defendant that it could properly be' said that that relationship had significantly changed.
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Bearing in mind that the onus is on the defendant to establish special and exceptional circumstances before the general duty of care can be converted into an attenuated or "no duty" situation I find that the defendant has not discharged the onus which is upon him to prove such circumstances.	If it were necessary I would go further and state that I find nothing in the circumstances of this case to establish the "no breach of duty" defence.

I am fortified in this by some observations in Fleming on Torts (1983) 6th Ed. at p. 275 which in my view are pertinent.	The learned author commences with the comment that "In Australia a practice surfaced some years ago of pleading "no duty" (or "no breach of duty") as a distinct alternative defence to volenti against intoxicated or incompetent drivers."	The learned author there makes this comment:-


"The lethal thrust of this argument lies in its potential for resuscitating ideas painfully excoriated from the defence of volenti.	Most important, it tends to equate knowledge with acceptance of the risk, as in the contention that knowingly to get into a car with an incompetent driver establishes without more a relation with a proportionately reduced expectation (and duty) of care.	Judicial endorsements of this approach in the past lose at least some of their weight in the light of the fact that they preceded apportionment for contributory negligence.	Now however it matters a great deal whether apportionment is to be circumvented, and plaintiffs defeated entirely, by giving increased scope to 'acceptance of the risk' under a new label."


Milton once complained that "New Presbyter is but Old Priest writ large".	Fleming seems to be saying that, "No breach of duty" is but volenti writ large.


Although the High Court has not gone to the extent of "repudiating the whole idea" as Professor Fleming says has occurred in England since Nettleship v Weston (1971) 2 QB 691 (although the House of Lords has not yet spoken) it seems clear that their Honours of the High Court have been at pains in Cook v Cook to limit this sort of defence and underline its exceptional nature.	If the defence is successful, the plaintiff loses all chance of recovery, whereas in most cases apportionment through contributory
negligence, if appropriate, must necessarily be the more just approach.


What I have so far said would also seem to cover substantially the volenti defence.	The plaintiff was sciens to the extent that he knew that a police officer had expressed reservations about two things, the condition of the defendant and the condition of the motor cycle.	The former reservation should have given the plaintiff some pause for thought but in the terms in which the warning was framed and bearing in mind the limits of the observations of Senior Constable Lloyd as to the defendant's condition does not in my view establish on the balance of probabilities that the plaintiff has been shown "not only to have


perceived the existence of danger, for this alone would be insufficient but also that he fully appreciated it and voluntarily accepted the risk."	Roggenkamp v Bennett (1950)
80 CLR 292 at 300 (per McTiernan and Williams JJ). Banovic v Perkovic 30 SASR 34 (per King CJ at 36).

I turn therefore to the defence of contributory negligence.


By his answers to interrogatories the defendant has said that he was not sober, but he does not believe he was under the influence of intoxicating liquor.	I have already commented that these answers are equivocal although some casuistical explanation may be found i.e. that his sobriety was affected slightly but not to the extent of influencing his judgment.	He says "it is possible that my ability to drive was slightly affected" but he says he was capable of keeping his motor cycle under proper control.	The only satisfactory evidence of the defendant's condition comes from Senior Constable Lloyd.	I think it comes down to this. He was not drunk but showing signs of intoxication.	To use the time-honoured police expression, "he had been drinking but he was not drunk."	Those signs were sufficient to cause an experienced constable to warn him in the presence of the plaintiff of the hazards of driving in that condition although that constable felt that he was not so intoxicated that he should have been prohibited.	On the balance of

'		probabilities I find that the plaintiff was not himself aware of those signs but objectively they were there and the plaintiff was given a specific warning.	The warning or caution given by Senior Constable Lloyd did not make the plaintiff so much aware nor was the potential danger so obvious as to make his action in travelling with the defendant one of volenti.	But it changed the situation in this way: he may not have known before that to travel with the defendant constituted a risk: after what Senior Constable Lloyd had said he either knew or should have known.	From the observations of Senior Constable Lloyd, from the answers of the defendant it can be reasonably inferred that the defendant's drinking played some part in inducing the lack of care which resulted in the accident.
Since the defendant was not obviously drunk and since the plaintiff might not have observed any outward and visible signs of an inward and spirituous condition the plaintiff would not have been guilty of contributory negligence had nothing more occurred before he rode with the defendant. But once the constable had spoken the plaintiff was on notice and should have more closely examined the defendant or more carefully thought about continuing with him and should not have continued.	In doing so he was careless of his own safety.	In Owens v Brimmell (1976) 3 All ER 765 Tasker Watkins J. said at p. 771:


"Thus, it appears to me that there is widespread and weighty authority abroad for the proposition
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that a passenger may be guilty of contributory
	negligence if he rides with the driver of a car whom he knows has consumed alcohol in such quantity

as is likely to impair to a dangerous degree that driver's capacity to drive properly and safely.
So, also, may a passenger be guilty of contributory negligence if he, knowing that he is going to be driven in a car by his companion later, accompanies him on a bout of drinking which has the effect, eventually, of robbing the passenger of clear thought and perception and diminishes the driver's capacity to drive properly and carefully.	Whether this principle can be relied on successfully is a question of fact and degree to be determined in the circumstances out of which the issue is said to arise."


The questions of fact and degree of which His Honour speaks may depend upon the amount of knowledge gained of that condition.	Normally the greater the degree of drunkenness the greater degree of knowledge the passenger should have of the driver's condition; unless the passenger by his own conduct divorces himself from the means of knowledge.	He is then guilty of contributory negligence as in the second category of the principles stated by Tasker Watson J. But the passenger's means of knowledge of the defendant's condition may be expanded by the observations of a third party which should properly alert him to something which he might not otherwise be in a condition to know.	If a person is proceeding along a mountain path which has no apparent sign of danger he is not at that stage careless of his own safety.	But he becomes careless of his own safety if a responsible person imparts to him the knowledge he does
not himself have that the path is unsafe.
30



So, in this case, the knowledge of possible danger expounded by the Senior Constable gave or should have given the plaintiff an awareness he did not previously have; and in the light of that awareness he did not act with proper regard for his own safety in travelling with the defendant.


In O'Neil v Chisholm (1973) 47 ALJR 1 the High Court by a majority refused to disturb the finding of the trial judge that the plaintiff who became a passenger in a car which was driven by the defendant who was visibly so far under the influence of intoxicating liquor that his judgment and skill in the management of the motor car were likely to be affected was guilty of contributory negligence by showing lack of care for his own safety.	There the plaintiff should have formed his own knowledge from his own observations; but that was not the only way in which the plaintiff could have formed that knowledge.	It is noteworthy that Stephen J. in that case at p. 7 speaks of "the issue of awareness on the plaintiff's part."

See also Brindall v McDonald (1985) 2 MVR 63 where it was held that the accident in which the plaintiff was injured was due to inattentive driving of a type which frequently happens when the drivers have no alcohol induced impairment.	However it was held that his concentration and overall ability was affected by his consumption of alcohol. It was also held that although the plaintiff had not been
31
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with the defendant all the time at the hotel where they had both been drinking she should have been aware that the driver's driving capacity had been affected by the liquor he had drunk.	The New South Wales Court of Appeal refused to disturb the finding or the apportionment of 15% liability for contributory negligence.

I add one further observation, since it arises out of a submission by counsel for the plaintiff, that it is not, in my view, necessary that the defendant should be drunk or so far under the influence as to be incapable of properly controlling his vehicle before the issue of contributory negligence can arise.	Obviously it is more likely to arise in those circumstances.	But contributory negligence is failure to take due care for one's own safety and that in turn depends upon all the circumstances.	Where, as here, the defendant could not be described as drunk but could be described as affected by liquor and the plaintiff had been warned of the dangers of driving with him, then a case can arise and in my opinion does arise of failure to take due care of one's own safety.


In Banovic v Perkovic (1982) 30 S.A.S.R. 34 at 36 King C.J. says:-

"Contributory negligence exists where a plaintiff has failed to exercise the care for his own safety which a reasonable person would have exercised in the circumstances.	In a drink driving case a number of ways in which this may occur suggest




themselves.	A plaintiff who perceives the intoxication of the driver may, although he does not appreciate the danger and voluntarily accept it, be guilty of a failure to take reasonable care for his own safety by travelling as a passenger: Sloan v Kirby and Redman, Owens v Brimmell.	A plaintiff, although not voluntarily accepting the risk of travelling with a driver whom he knows to be intoxicated, may travel as a passenger because of an unreasonable view that he is compelled by necessity to do so.	A plaintiff who perceives the driver's intoxication may be lacking in reasonable care for his own safety in failing to appreciate the danger.	There is also the case of the plaintiff who, knowing that the driver is likely to be intoxicated, fails to take reasonable steps to assess his condition before embarking upon the journey.	Finally a plaintiff, knowing the driver is likely to become intoxicated, may, by his own drinking, deprive himself of the capacity to assess the driver adequately."


I would respectfully add to the examples given by His Honour, and which I do not take to be exhaustive, the example of a plaintiff who does not himself perceive the intoxication of the driver but who is warned of it in such circumstances that he then ought reasonably to turn his mind to the risk which he will be undertaking if he travels with him; for, if he does not, he has, in His Honour's words, "failed to exercise the care for his own safety which a reasonable person would have exercised in the circumstances."	That, in my view, is the position with the plaintiff in this case.

I should add that on the facts in Banovic v Perkovic the Full Court of the Supreme Court of South Australia could find no contributory negligence in the


plaintiff who had been a passenger in a car driven by the defendant; because there was no evidence that the defendant, although subsequently found to have a relatively high blood alcohol level had shown any outward signs of intoxication before the plaintiff commenced his journey with him.	Indeed the evidence of an independent witness was that the defendant showed no such signs.	Obviously no-one gave any warning to the plaintiff, and the facts are therefore distinguishable from the present case; although I note that even in Banovic v Perkovic Walters J. expressed some doubts as to whether or not a new trial should be ordered on the question of contributory negligence.

As to what proportion of contributory negligence can be determined against the plaintiff I take into account the factors already mentioned that the defendant was not obviously drunk, that the warning given was cautionary rather than prohibitive and that the plaintiff's lack of care for his own safety was far less than in cases where the defendant's intoxication was much greater and more obvious. This case seems closer to cases such as Brindall v McDonald (supra) where contributory negligence was assessed at 15%; or Sloan v Kirby (1979) 20 S.A.S.R. 263 where White J. held that although the defendant driver was not so drunk as to be incapable of driving safely, the passenger, in the circumstances where both had been drinking, realised or should have realised that he was placing himself in some


:		risk of injury (pp. 270-272).	In the latter case White J. assessed the passenger's contributory negligence at one third.	A reading of that case, however, satisfies me that the contributory negligence of the plaintiff in this case was of a lesser degree than in Sloan v Kirby.

In all the circumstances I assess the degree of contributory negligence in the plaintiff at 20%.

I turn therefore to the question of the damages which the plaintiff should recover bearing in mind that I can assess damages only for pain and suffering and loss of amenities.	I must be careful in those circumstances not to confuse a very substantial claim which the plaintiff would otherwise have for loss of earning capacity with damages for loss of amenities.

That the plaintiff sustained severe injuries which have most seriously affected his future cannot be doubted. By consent I have been tendered a Schedule of Medical Reports, some from the plaintiff and some from the defendant from which a very clear picture emerges.	Almost immediately after his accident he was admitted to the Royal Adelaide Hospital with injuries with included a left acute subdural haematoma, a left haemophneumothorax, a fractured left clavicle and multiple fractured ribs.	He underwent surgery on the same day of his admission with the purpose of

'
'•		evacuating the subdural haematoma.	About two weeks later he developed hydrocephalus.	At four weeks there was a sudden deterioration of his condition.	A ventriculoperitoneal shunt was inserted.	The report of Dr Sutherland of 10 January 1984 states that he was then left with some profound neurological disabilities.			He had a severe expressive dysphasia being only able to pronounce a few words.	He had a right sided weakness in his upper and lower limbs and had difficulty in swallowing.		At that stage Mr Sutherland considered that there would be permanent disabilities.

On 4 April 1983 he was admitted to the Julia Farr Centre and his problems were there given as traumatic brain damage, contractures, double incontinence, post traumatic epilepsy and loss of blink reflex of the eyes.	He was suffering from amnesia and difficulties in talking and writing.	He still required tube feeding.	He had contractures of elbows and shoulder.	At that stage it was considered that he would require very prolonged, if not indefinite, institutional care.

By 4 July 1984 he was conscious and intermittently alert.	He was saying a few words, had weaknesses in the left and right elbows and facial weakness and pain on movement of the right knee.




:		By 12 October 1984 he had improved tp the extent that he was fully conscious and could communicate verbally
although his speech was slow and quiet.	He could feed himself almost independently but was unable to manage tasks requiring both hands.	He was continent of urine and still at times, incontinent of faeces.	He had suffered tissue calcification of the left elbow and right knee.	He still had trouble with his eyes.	His remaining maxillary teeth which had been damaged in the accident had been removed.	He had also had several fits and was on anticonvulsants.		He did however make steady progress and by 3 April 1985 was eating normally, fully continent, walking without aids and communicating although his speech was a little slow.	He still had a ventriculoperitoneal shunt and he was still under control for epilepsy.

He was discharged home to the care of his parents on 4 April 1985.	At that stage he was walking independently with an aid, had good functional movement in all limbs but remained part uncoordinated.	It was said that he was fully continent and able to manage all activities of daily living. His speech had shown considerable improvement and he was conversing well socially.

The report of Dr Chadderton on 6 May 1985 concludes "There are still some problems with abstract thought process and problem solving.	He also continues to be epileptic and has had fits despite levels of anti-convulsants."


By 29 August he had had four brief seizures since going home to live.	His speech remained slightly slurred and his memory and concentration was still impaired.	His ventricular shunt remained in situ.	After the accident he had retrograde amnesia extending back about one month and anterograde amnesia for about six months.	A Neuropsychological Assessment of 25 November and 2 December 1985 concluded that there had been significant loss of cognitive/intellectual ability particularly relating to frontal lobe functioning.	Although it was considered that he had made a remarkable recovery there was evidence of quite significant frontal lobe problems which would cause difficulty in obtaining employment.

A neuro-surgeon's report of 19 December 1985 indicated that he still had difficulty walking, some unco-ordination of upper limbs, speech slow and slurred,
short term memory very bad and tendency to become irritable. The report of Mr Schaeffer, a neuro-surgeon concluded that he had severe loss of intellectual capacity and was totally and permanently unemployable and that he was also going to have susceptibility to epileptic seizures.	Mr Schaeffer's report of 19 December 1985 says:-


"There has clearly been a catastrophic effect upon his social life and capacity to enjoy life generally taking both the short and long term view points.	Marriage is no longer a reasonable option. Clearly sporting and recreational activities are no longer possible.	He is also not capable of running

'
a home without assistance.	I believe that he can only remain in the home environment provided that some other member of his family is available to run the home and to oversee him.		Otherwise he would require hostel type accommodation.•


On 5 February 1986 a psychiatrist, Dr Scanlon considered that there was no obvious evidence that he suffered any psychiatric disability as a result of the accident. Dr Scanlon further said:

"I really would see prognosis in my area of psychiatry as very good. He obviously comes from a very supporting family who have helped him come through this extraordinary, almost miraculous, recovery with such promising results...•	Subject to the problems in the neurosurgical area, in my area of psychiatry I would see his prognosis as excellent."


The psychologist's report of 12 February 1986 spoke of considerable problems with certain tests, problems with insight and problems in obtaining and maintaining employment.

On 14 March 1986 a report of Sir Dennis Paterson stated that he walked with an ataxic and somewhat spastic gait and talked slowly.	His opinion was the the plaintiff had marked and permanent neurological abnormalities in his upper and lower limbs and that those disabilities were permanent and that he would be dependent on adults for many of his activities for the rest of his days.


On 11 May 1987 Dr Reid considered that the plaintiff's hypertension was well controlled, but he continued to have the occasional epileptic seizure.	He considered the stiffness of the limbs markedly improved but that he walked with an irregular ataxic gait, his speech was still thickened and slurred, his mental state blunted in
affect, lacking motivation and enthusiasm, concentration impaired and becoming increasingly irritable with his family.

Dr North, neurosurgeon, in his report of 15 June 1987 took the view that the plaintiff had suffered an extremely severe head injury and had been left with a "severe deficit in both physical and cognitive terms."

He also states:-



"There are serious physical and behavioural sequelae arising from it and these could now be described as permanent.	He is unemployable and his life has been drastically altered by the head injury.	The degree of deficit is very marked indeed.

I do not think that there will be any further improvement and his present state could be regarded as one of permanent disability of considerable degree."


Mr Holden (Report 23/6/87) agreed with Dr Reid that the plaintiff was blunted in affect, unrealistic about the severity of his injuries, bored with life and needing to


find new outlets.	He was pessimistic about the plaintiff being able to find any satisfactory employment.	He expressed the opinion that the plaintiff's life "has in effect been ruined.	He will never again be able to live life to the full.	His social activities of all kinds have been grossly impaired, as well as his physical activities."

Mr Khera, neurosurgeon, in his report of 30 July 1987 clearly corroborated the reports of others to the effect that the plaintiff now dull intellectually, slow of speech, epileptic an unemployable.

Dr Dickins speaks to the plaintiff's "sense of loss with regard to former levels of intelligence adaptability and creativity.•	This in turn creates "an associated drop in frustration tolerance" by losing his temper.	The plaintiff experiences "boredom headache, poor concentration and memory."	He is restricted from ordinary social and romantic relationships.	Dr Dickins believed that the plaintiff's personality had been altered.	He felt that the explosiveness in his personality might ameliorate if his seizures diminished.

However Dr Ravindran's report of 19/8/87from the Julia Farr Centre states that the plaintiff is still suffering epileptic seizures and that he was still significantly disabled by those fits, by his memory deficits
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and by some unco-ordination and balance problems.	He will
still need to live in supervised living arrangements.


To this host of medical evidence may be added the evidence of the plaintiff's immediate family and friends. That raises a picture of a young man who before the accident was "an average youth in the mid-twenties".	This is the description of Inspector Moore of the Northern Territory Police who knew the family before the accident.	Inspector Moore also says the plaintiff was an outdoor sort of person, played football and was sociable.	Much the same picture is painted by Mr Lillis who was a friend of his before the accident.	His parents confirm that the plaintiff had the sort of normal childhood of the average Australian, he made friends, played football, had female friends, including one steady relationship for a time and had no difficulty finding employment.		He was able to find and keep a job and remain at it for some years.	The fact that he gave up the job in order to wander about for a time is no reflection on him and is no more than many other Australians of his age have done. There is nothing to suggest that ultimately he would not have settled down to steady employment and married and raised a family.

The evidence is clear that all that is now impossible or at least extremely unlikely.	His parents corroborate his difficulties of concentration, his bursts of


irritability which are increasing, his frustrations e.g. his attempts and failures to complete crossword puzzles and his epileptic seizures.	He is lucky to have parents who have devoted themselves to his welfare after the accident, but, as in all these cases, there looms a future where his parents will not be able to care for him.

On all the evidence I find that the plaintiff suffered extremely severe injuries and for many months was totally incapacitated.	Although he has made a recovery which some see as almost miraculous that must be set in it proper context as being extraordinary in proportion to the extent of his injuries.		He is left with considerable physical defects including walking difficulties, speech difficulties, loss of teeth in the upper jaw and some severe scarring although much of that can be concealed.	He has experienced significant loss of concentration and he has epileptic fits.	He will never be able to play sport again. It is true he had ceased to play football before the accident but he was still playing squash.	The evidence is that he enjoyed outdoor activities and had he not been injured I have no doubt that he would have found some form of outdoor activity to indulge in.	That is now impossible. At the most he can do walk back and forth to Gawler, the nearest town.	He suffers from epileptic fits, bursts of irritability caused by frustration, he is for all practical purposes unemployable and it is highly unlikely that he will
marry.	On all the evidence I find that his condition has now stabilised and although one might expect some modest improvement in some areas over the years there is also the likelihood of considerable deterioration if his parents ultimately become unable to give him the special and devoted care they have so far been able to give.

Though he has been fairly stoic about the pain suffered there is no doubt that he did experience pain and discomfort and the medical reports give a continuing history of headaches.		In all both his pain and suffering and more particularly his loss of amenities as I have set out are considerable, lasting and substantial.	Divorcing those matters as carefully as I can from any element of loss of earnings and bearing in mind that the loss of amenities if not the pain, will continue to the end of his life I have come to the conclusion that a proper figure to measure them is $75,000.	From that I deduct 20% for contributory negligence $15,000 leaving a figure of $60,000.

The plaintiff is entitled to interest on that sum pursuant to s. 84 of the Supreme Court Act.	This court has lately been consistent in its approach on what has often previously been a somewhat uncertain area and I am satisfied I should follow the paths mapped out by O'Leary J. as he then was in Volmer v N.T.E.C. (unrep) 12/2/85 and Muirhead
A.C.J. in Briscoe v Hobbs (unrep) 15/3/85 and Weston v Woodruffe (unrep) 9/7/85.



On the evidence I am satisfied that a significant part of the pain, suffering and discomfort as a result of the plaintiff's injuries took place in the first 2½ years from the injury i.e., from October 1983 to April 1985 when he was discharged into the care of his parents; but allowing on the one hand that he had anterograde amnesia for about 6 months after the accident, but on the other hand that in that period he had no less than 13 operations.	(Report of Mr Schaeffer - 19/12/85).	Pain and discomfort will continue in what one would hope will be a lesser degree but the loss of amenities in the sense of enjoyment of life will remain a continuing and probably increasing factor in the future.	On this basis and following the principles of the cases I have cited it seems to me that the plaintiff should have simple interest at the rate of 6% from the date of the injury to the hearing - a period I have simplified to 3 years and 10 months.	Interest at this rate and for this period then amounts to $6,900.

There will be judgment for the plaintiff for
$66,900.	The defendant to pay the plaintiff's costs to be taxed in default of agreement.

