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CORAM:	Kearney J.


REASONS FOR DECISION
(delivered 13 April 1987)


The appellant pleaded guilty before the Darwin Court of Summary Jurisdiction to a charge of driving a motor vehicle on a public street on 29 November 1985 in a manner dangerous to the public. That is an offence under  s.7  of the Traffic Act; it carries a maximum punishment of a $2,000 fine or imprisonment for 2 years. On 21 March 1986 the learned magistrate sentenced the appellant to 6 months imprisonment and directed that he be released after serving
2 months	of	that	term, on entering into a recognizance of
$1,000 to be of good behaviour of 2 years. The appellant's licence was suspended and he was disqualified from driving for 18 months. The appellant now appeals against the sentence on the basis that it is manifestly excessive.




The facts which the appellant admitted were as follows. At about 11.10pm on 29 November 1985 he had left his home, upset, after having had an argument with his girlfriend. He left in his employer's vehicle, a Ford Econovan. He intended  to drive to another house.  On the way he noticed that his girlfriend was following him in another vehicle. He was apparently looking out for his destination and he drove around the Tiwi shopping area at speed, followed by his girlfriend. Children in the vicinity standing on the footpath observed him. He lost control of the Econovan in Tiwi Gardens Road; it overturned on its side and came to rest facing the direction from which it had come. It is not alleged that he was trying to turn into another street. He crawled out of the vehicle, walked over to his girlfriend's vehicle, which had stopped, and they both departed.

Subsequently, the Police attended the scene. Skid marks on the road were measured extending some 45 metres to where the Econovan had overturned. The road surface was bitumen and in sound condition. The lighting was adequate and the weather was fine. No one had been injured and there is no suggestion that anyone in the vicinity was at any real risk of injury.


Next morning, the appellant voluntarily went to Berrimah Police Station and reported the accident. He told the Police that he did not know why he had left the scene and he could not remember anything between the time the accident occurred and his waking up that morning. His explanation for the accident was that a dog or some other creature had suddenly run in front of his vehicle; he had pulled the hand brake on, because the foot brake was not working too well; the vehicle then skidded, swerved and rolled over. He admitted that he had been driving "pretty fast".

Various matters were urged in mitigation of sentence, as follows. The appellant was 22 years of age, an industrious worker in employment and considered by his employer to be "reliable, conscientious and honest", a "valuable worker" who kept his job despite what he had done to his employer's Econovan. The appellant had had an unsettled and somewhat traumatic childhood but on leaving school he had joined the Army and become a fully qualified electrician. He had held a driver's licence for 5 years, since 1981, when he was 17 years of age. He had not been consuming alcohol at or shortly prior to the time of the accident. No one had been injured.  The appellant was of good character. This was his first offence. He had shown some remorse.


Against that background counsel for the appellant submitted to the learned magistrate that a non-custodial penalty was appropriate.

His Worship approached his task of sentencing as follows.  He noted that the maximum penalty for the offence,
2 years imprisonment, was as "high as the Traffic Act goes". He considered that what the appellant had done was  "a serious breach of the law". Having stated that "there were children apparently, and others, on the footpath"  his Worship noted the particular care required of drivers when people were in the vicinity, bearing in mind that children may unpredictably run onto the road. His Worship treated it as an admitted fact that the appellant had been "driving at high speed", and considered that that was the only rational explanation for the vehicle overturning, the skid marks indicating that the speed "must have been  quite substantial". He then referred to the  Territory's notoriously high road toll and considered that the prisoner had subjected other road users and others in the vicinity to "unacceptable risk". It is of course sufficient for this offence that the acts of a driver create a danger, real or potential, to the members of the public upon or in the vicinity of the roadway. Here, as I understand  it,  there was a situation of potential danger created by the speed at which the vehicle was driven; the assessment of that  danger


depends on all the circumstances of the case - the speed, the amount of traffic, vehicular and pedestrian, which might be expected at that hour, and so on.

His Worship then considered the question of the sentencing tariff applicable at that time (March 1986) to this offence, referring to Clair v Brough (1985) 37 N.T.R. 11, a decision of this Court in November 1985 in an appeal against sentences imposed in July 1985 which involved, inter alia, a sentence on a charge of dangerous driving. In that appeal certain statistical materials had been placed before the appellate court, by consent, directed to establish the current sentencing tariff as at July 1985 - that is, the normal range of sentences for this offence in the Court of Summary Jurisdiction at that time. On the basis of that material this Court concluded that a sentence of 12 months imprisonment was as at July 1985 manifestly in excess of the then current tariff for driving in a manner dangerous to the public. It reduced the sentence to 3 months imprisonment, taking the view that the tariff at that time for this offence extended to short terms of imprisonment for bad cases.

His Worship considered that the statistical material placed before this Court in Clair v Brough (supra) was inadequate and had led to a "distorted view of the


tariff" for this offence. On this aspect his Worship referred to his judgment of 4 March 1986 in the case of Pryce v Randall Davies, (details of which are set out at p.9-10) in which the complainant had adduced in evidence statistical material said to be derived from a computer analysis of all the cases heard before the Court of Summary Jurisdiction in 1985. That material disclosed, his Worship said, that in the Territory in 1985 there were 233 charges of driving in a manner or at a speed dangerous to the public; some 20% had resulted in fines; 2% in bonds; 6% in community service orders; and 12% (29 cases) in sentences of imprisonment. (I note that "20%" (fines) should  read "80%".) The terms of imprisonment imposed in the 29 cases varied between 28 days and 12 months; as to these cases his Worship said:-

"The figures that were provided to me then were that 5% had received a period of either 28 days or one month. 36% had received between 4 weeks and 3 months and
11 - 44%, between 6 months and 12 months imprisonment".


(I note that ''5%" should read "20%".) His Worship had no information in Pryce v Randall Davies as to the number of cases in which the service of sentences of imprisonment imposed for this offence was suspended; in any event his Worship considered that that information would be









"largely irrelevant". That may well  be correct, though there is no rule of law about comparisons on the basis of unsuspended sentences; see The Queen v Gronert (1976) 13
S.A.S.R. 189 at 192-3, per Bray C.J., and cf. the opinion of Sangster J. at 198-9.

His Worship considered that these statistics showed that a different tariff existed as at March 1986 for the offence of dangerous driving to that laid down in Clair v Brough (supra). As he was of opinion that the statistical material placed before the appellate Court in Clair v Brough was "totally inaccurate, and gave a totally false position" his Worship considered that he was not bound to observe the tariff set out in Clair v Brough. His Worship  considered that the tariff was "a matter for the court's  own knowledge", and clearly was of the view that as at  March 1986 the sentencing range for this offence extended to sentences of 12 months imprisonment.

Having determined the sentencing range, his Worship then held that the present case was "a serious example of a breach of what is a serious offence", deserving "a substantial sentence of imprisonment". He took into account the matters urged in mitigation mentioned at p.3 above.









As his Worship regarded the particular offence as one "of some substantial gravity" he considered that he was not bound to adopt the general approach towards sentencing first offenders laid down by O'Leary C.J. in Lovering v Brough (1985) 36 N.T.R. 59 at 63. In that case, which  was an appeal against the severity of a sentence of imprisonment imposed for driving with a blood alcohol reading in excess of 0.08%, the Chief Justice adopted and applied the views of Walters J. in Coles v Samuels (1972) 2 S.A.S.R. 488 at 492:-

"In the absence of cl4cumatancea 06 aubatantlal g4avlty au44oundlng a almple o66ence  committed  by  a  first offender who stands to be punished for a single offence and who has not other offences to be taken into consideration, and ln the abaence alao 06 a au66lclent 4eaaon 604 aentenclng hlm to a te4m 06 lmp4l6onment, I am  disposed to think that a reformative or a primarily deterrent sentence is scarcely indicated, and that the imposition of a fine, a release on probation, or a discharge on a suspended sentence should prima facie be adequate." (emphasis mine).



Coles v Samuels (supra) incidentally, was an appeal against a sentence of imprisonment imposed for a common assault. It is clear enough from his Worship's earlier remark that the present case was "a serious example", that he considered there were circumstances of substantial gravity surrounding the commission of this offence.


His Worship then adopted, by reference, certain remarks he had made some 2 weeks earlier in his judgment in Pryce v Randall Davies (supra) relating to the offence of driving in a manner dangerous.  It is desirable, therefore, to examine that case briefly. It involved an offender who rode his motorcycle at a dangerous speed along McMinn Street in Darwin at 8.30pm. He rode at 133 kilometres  per  hour with a blood alcohol level  exceeding 0.08% (0.2%).  The speed limit was 60 kilometres per hour. His Worship considered that the speed at which the offender rode was grossly dangerous, McMinn Street being a main artery on the outskirts of the city centre with a potential presence of pedestrians from nearby guest houses and liquor outlets; there was a  considerable  potential danger to the public. The offender had passed several T-junctions, and  had previous convictions, including  one  for exceeding 0.08%. His Worship considered that the statistical information placed before this Court in Clair v Brough (supra) was inaccurate in the light of further statistical information then placed before him. It is significant that his Worship, an experienced magistrate, was of opinion that in any event the penalties for driving in a manner dangerous had "increased gradually over the past 12 months" (that is, to March 1986), the "high-water mark" being 12 months
imprisonment. imprisoned	his
 In	concluding Worship	took
 that
into
 Mr	Davies	should	be
account	the following









factors: that driving at a dangerous speed was not an uncommon offence; the road toll in the Territory; the hardships caused by motor vehicle accidents; the serious nature of the offence; and the lack of mitigating factors which would reduce the sentence to one of a non-custodial nature. His Worship imposed a sentence of 9 months imprisonment but suspended service of the term forthwith mainly because the defendant would be out of harm's way on a trawler at sea and therefore the public would be adequately protected.

I return to his Worship's judgment in the present case. His Worship noted that the offence of dangerous driving was one the incidence of which was increasing, the rate being "fairly alarming" and the offence prevalent. He considered that there was a "general need to deter in this
case", and "some need of a particular deterrence appellant's) case" though that was not a consideration".
 in	(the "primary


His Worship then imposed the sentence the subject of this appeal; he bore in mind that the cancellation of the appellant's licence for 18 months meant that the appellant would lose his job.


In his findings, as indicated on p.4, his Worship said that the appellant was travelling at "high speed". Presumably this was mentioned in the Police statement of facts put to the court at a time when the appellant was unrepresented and his plea  was taken.  It was apparently said that he had been observed to travel at high speed. The observers were mainly children. The appellant's only admission to the Police was that he was travelling "pretty fast". When represented before the Court by Counsel on
21 March, the appellant accepted the accuracy of the facts which had  been  put  earlier by the Police.  On the appeal Mr Waters for the appellant submitted that the only proper approach to the question of speed was that the appellant had been travelling "pretty fast" as he admitted to the Police. In the light of the admissions before the magistrate on 21 March, Mr Waters' submission is not open; see Whitbread v Mayne (1963) S.A.S.R. 46 at 50-51. There is however no concretization of the speed and the magistrate's view  that it was "quite substantial" seems to be the only proper basis on which to proceed.

The appellant's next submission is that the finding that what he had done was "a serious breach of the law" is unsoundly based. It was submitted that there was no suggestion that any children in the vicinity were actually placed in any position of peril; that appears to be correct.









The learned magistrate, however, was clearly applying his mind to the potential hazard to children and to others, of the appellant's manner of driving at that time and place; his Worship considered that the appellant was exposing others "who could be expected to be in the vicinity to unacceptable risk". This was a proper matter for
consideration. Coles v Samuels
 I	consider,	however, in the words used in (supra),	that	it	is	clear	that	the
circumstances	in which the offence occurred - the appellant
travelling at substantial speed in a suburban street late at night (at 11.10pm) within the sight of children and others who were in the general vicinity but not in actual  peril, and in the light of his uncontroverted explanation that a dog or other creature ran on the road in front of him causing him to brake, swerve and roll over - cannot be said to amount to "circumstances of substantial gravity", though they are grave enough. What is involved, for the purpose of sentence, is assessing the quality of the dangerous driving and this is always a matter of degree.

The appellant's third submission related to his Worship's approach to Clair v Brough (supra). It  is correct, as the appellant submitted, that the circumstances of that case were far more serious than the circumstances of the present case; it involved a man older than the appellant, who had 3 prior drink-related driving offences,









who failed to stop, resisted Police, refused a breath analysis and drove under the influence of liquor as well as driving in a manner dangerous. The appellant submitted that the sentence in the present case was determined by reference to that imposed on Mr Clair. However I think it is clear that his Worship, in referring at length to Clair v Brough, did not do so for the purpose of comparing the relative seriousness of the 2 offences, but to establish what he considered to be factual error in the statistical materials
used in Clair v Brough. this	error	vitiated
 In the	learned	Magistrate's	view the conclusion in that case as to the
then current sentencing tariff in the Court of Summary Jurisdiction.

I consider that it was not open to the learned Magistrate to deal with Clair v Brough in that manner. The decision in Clair v Brough determined the current sentencing tariff as at July 1985 and constituted a rule of law binding on the Court of Summary Jurisdiction. It is binding on that Court by the application of the rules of precedent, for the reasons  referred to by Stephen J. in Viro v R (1978) 18 ALR
257 at 289, and set out in some detail by Moffitt P. in Proctor v Jetway Aviation Pty Limited  (1984)  1  N.S.W.L.R.
166 at 176-180. It was not open to a Court of Summary Jurisdiction to discard the tariff determined by Clair v Brough on the basis that  for  one  reason  or  another  the









decision	was	wrong;	as	Moffitt P.	put	it	at	p.180 of Proctor's case (supra):-

"The per incuriam rule is not available to a court in relation to a decision of a court superior in the hierarchy ... prior error in a decision can be adjusted only by a court higher in the appellate hierarchy or in exceptional cases by the appellate court itself."



See also the comment	by	Bray C.J. (supra) at p.191.
 
in	The Queen v Gronert


However, while it was not open to the learned Magistrate to do other than accept as given the tariff as determined in Clair v Brough, it seems that the criticism was not only inappropriate but misconceived. A sentencing tariff is by its nature not fixed and immutable. His Worship's proper concern was to ascertain the tariff as it stood in March 1986, a different point in time to that in Clair v Brough, and it was proper and desirable that he receive statistical information to assist him in that task, as he did. His Worship recognized the need to abide by whatever tariff obtained as at the time he was sentencing the appellant, to ensure consistency in the sentences imposed by the members of his Court, for the reasons stated by Mason J. in Lowe v R (1984) 54 ALR 193 at 196:-



"  inconsistency in punishment, because it is regarded as a badge of unfairness and unequal treatment under the law, is calculated to lead to an erosion of public confidence in the integrity of the administration of justice."


See also the remarks of Mitchell J. as to the desirability of a common standard, in Williams v Geiksch noted in Felstead v Giersch (1976) 14 S.A.S.R. 27, at p.47; and of Wells J. in Taylor v Samuels (1977) 16 S.A.S.R. 266 at 273-4, on the need for information as to penalties imposed.

The appellant asserts, and it is not controverted, that at no time prior to delivering judgment on 21 March did the learned Magistrate mention to the parties the existence of the statistical material to which he referred in his judgment; nor had he earlier referred the parties to his decision in Pryce v Randall Davies. It was submitted that his Worship erred in failing to do so and thus denying counsel the opportunity of dealing with those matters. No doubt it would have been preferable for the learned Magistrate to have done so, but reasons for sentence are to be treated on a quite different plane to reasons for conviction. However, the approach adopted meant that it was necessary  for  counsel  to  be  afforded the opportunity of
dealing	with	those	materials	before	me;	considerable
research was in fact undertaken by both parties and to this I now turn.









The statistics before his Worship are before me as exhibit "A". They  derive from computer records maintained on the PROMIS system.  They show inter alia that there  were
29 cases where sentences of imprisonment were imposed in the Northern Territory between January 1985 and March 1986, for the offences of driving at a dangerous speed and driving in a dangerous manner. Of these 29 cases, Mr Waters  has located 16 which were dealt with by the Darwin Court of Summary Jurisdiction. He has examined the court files relating to 14 of these 16 cases; the other 2 court files could not be found.  Mr Waters' searches disclosed that only
9 of the 14 cases resulted in sentences of imprisonment for the offences of driving in a dangerous manner or driving at a dangerous speed; in the other 5 cases no such penalty was in fact imposed, the charges in question having usually been withdrawn and penalties having been imposed for other offences which were also charged. In other words, the details entered into the computer were completely inaccurate in 5 of the 16 cases. Analysis of the court files in the 9 cases in which sentences of imprisonment were imposed showed that in 5 of them the offender had a long record of prior convictions, and usually multiple offences were charged. In the 2 cases for which the court files could not be located, multiple offences were charged in each case: in one, driving under the influence, driving in a manner dangerous, driving at a speed dangerous, driving an unregistered uninsured


vehicle whilst unlicensed; in the other, driving with  a blood level in excess of 0.08%, unlawful use of a motor vehicle, driving in a manner dangerous, failing to stop and driving whilst unlicensed. In the eighth case, the offender had no priors and was dealt with for driving under the influence, driving in a manner dangerous, failing to stop, failing to report, and driving an unroadworthy  motor vehicle. The facts involved the offender "rolling" a semi-trailer, and spreading furniture across the Stuart Highway at the  corner of Goyder Road.  In the ninth case, the offender also had no priors and was dealt with on 19 charges.

It can be seen that the mere statement that a certain percentage of all offences of the type under consideration resulted in a sentence of imprisonment is of little use, for sentencing purposes. It is necessary  to note the relevant facts and circumstances. As was pointed
out by the Full	Court	in	The Queen v Stephens
S.A.S.R. 145 at 148:-
 (1975)	13



"Lists of previous sentences imposed for an offence are of limited value to a court on appeal (cf Reg v O'Donnell (1972) 2 S.A.S.R. 446). The court cannot properly compare one sentence with the other because it does not have before it the full facts and circumstances which may have called for severity in one case or leniency in another. Nevertheless the statistics placed before us [a li t


06	-0en:tence-0 impo-0ed ove4 a yea4 004 :the
oooence-0	in	que-0:tionJ	do	have	some
value. They show that in the majority of cases the penalty has been either a fine or a suspended sentence .••".


It is one of the functions of a court of appeal to standardize sentences to ensure that consistency in punishment emphasized by Mason J. in Lowe v R (supra). See The Queen v Barber (1976) 14 S.A.S.R.  388  at  390  per Bray C.J., where his Honour pointed out:-

"Where		[:the				-0 en:tence		unde4			appeal] is	one		imposed		for	a	crime				usually or	often dealt with by other Courts I do not see how we		can		find		out	what		the "tariff"			is,		except	by the use of some such material as	was		provided			in	this case		[a			-0chedule		06		penal:tie-0 impo-0ed		in	o:the4	ca-0e-0		604 :the	-0ame oooence) inadequate though  it undoubtedly is. It is, of course, always open to the Crown to dispute it and to supplement it.".



See also Bozo Jurkovic (1981) 6 A.Crim.R. 215 at 220, per Fox J. The cautionary comments of Wells J. at p.392 of Barber's case may also be noted, and those of Nader J. in Boutcher v Pryce, unreported, 6 June 1986.

The learned Crown Prosecutor investigated the statistical aspect in considerable depth. His researches show the following. There are in the Northern Territory no


official criminal statistics; that is regrettable, as such statistics, used with caution and for general guidance, may be of considerable use see the Practice Note on the admissibility and use of statistics at (1981) 55 A.L.J. 695. There are many difficulties in preparing criminal statistics
in the Territory in a form which would be useful for sentencing purposes: the facts in the prosecution file are not necessarily the same as those placed before the court; the facts placed before the court are not recorded on the court file, but only by way of note in the Magistrate's note book; the tapes are destroyed after 6 months; there is no body charged with the production of criminal statistics, as there is elsewhere; the PROMIS system is not geared to produce meaningful statistics for sentencing; since an offence such as driving in a dangerous manner is usually one of several offences charged, the true sentence of that offence may not appear, because of the sentencer's need to apply the totality principle.

It flows from Mr Moffa's researches that very little reliance can be placed upon the statistical material produced from the PROMIS system which shows only the charge preferred and the penalty imposed; the system does not generate enough meaningful information. As the Full Court said in R v Homer (1976) 13 S.A.S.R. 377 at 378:-


"In the consideration of previous sentences imposed for any crime, it is necessary in any case to provide the appeal court with all the facts upon which each sentence was imposed, because each sentencing judge is addressing himself to an accused person in relation to the actual nature of the crime committed by him and with the knowledge of that accused's background, his past record, his potentialities for reform and all the other matters which are always taken into account individually ...".


In Mr Moffa's submission, the statistics show	that
2 persons received sentences of 12 months imprisonment for this offence in 1985, and accordingly the sentence of 6 months imprisonment imposed in this case is within the proper exercise of the Magistrate's sentencing discretion. To my mind this does not necessarily follow. The facts of the 2 cases to which Mr Moffa refers were as follows. The first involved charges of exceeding 0.08%, unlawful use of a motor vehicle, unlawful damage, driving in a manner dangerous, driving at a speed dangerous, and driving an unregistered and uninsured vehicle; the offender had appeared before the court on 9 previous occasions facing 29 charges, mainly for traffic offences. The other case involved charges of exceeding 0.08%, driving in a manner dangerous, and failing to stop after an accident; the offender had 8 previous convictions for traffic offences, including one for driving in a manner dangerous and two for exceeding 0.08%. When the facts of those cases are compared
•







with those of the present case, they provide no support for the proposition that the sentence imposed in this case lies within the proper exercise of the sentencing discretion.

Although the discretionary aspect of sentencing is of great importance, there is to my mind no doubt that there is scope for a more scientific approach. A lack of consistency between sentencers dealing with run-of-the-mill cases cannot be supported by reliance on the discretionary power to sentence. The need for consistency in the punishment in like cases of like persons overrides the right of the sentencer to impose his idiosyncratic view.

From the statistical material relating to sentences of imprisonment for this offence, viewed in the light of the facts and circumstances of such of those cases as can be ascertained, it is clear to me that the sentence imposed upon the appellant in this case was manifestly excessive. The principle in Lovering v Brough (supra), set out at p.8, should apply. The circumstances surrounding the commission of this offence were not such as to be categorized as circumstances of substantial gravity; there was a lack of sufficient reason to sentence this first offender to a term of imprisonment, and the facts urged in mitigation pointed the other way. The appropriate penalty was a fine, that being the penalty applied in the overwhelming majority of offences of this type.


The appeal is upheld. The sentence of 6 months imprisonment imposed upon the appellant on 21 March 1986 is quashed. In lieu thereof the appropriate penalty would have been a fine in the sum of $300; however, the appellant spent 6-7 days in custody following his conviction, until he was admitted to bail by this Court; in the circumstances I consider he has already suffered sufficient punishment, and accordingly make no order for the imposition of a penalty in lieu of that quashed.

The appellant lost his licence for a period of 18 months. That  period is reduced to 12 months and is deemed to have commenced on 21 March 1986.

I am asked to deal with the question of the costs of the appellant's successful application for bail before Rice J. when he lodged his appeal; his Honour reserved that question for consideration by the Judge hearing the appeal. I apply the ordinary rule as to costs, as laid down in Lovering v Brough (supra): the appellant should have his costs of the application for bail and of this appeal. Those costs are to be calculated on a party and party basis, the amount to be taxed or agreed between the parties. The costs are to be paid to the Master, to be paid over to the appellant.
,





As an addendum, I note that in Clair v Brough (supra) at p.17 it was said that the preferable approach to sentencing, where multiple offences arise from the one set of facts, and are separately charged, is that indicated in Whitbread v Mayne (supra) at p.51. Such an approach, however, causes practical problems. It would appear that the preferable approach would usually be that indicated by the Full Court in Samuels v Young (1978) 19 S.A.S.R. 406; that is, if multiple offences are charged in those circumstances, each should be dealt with separately, and the aspect dealt with by each charge excluded from consideration when dealing with other the offences. That is of course subject to the totality principle and to the qualification discussed in R v O'Loughlin; exp. Ralphs (1971) 1 S.A.S.R. 219, that if there is sufficient identity between the acts constituting two of the charges it is improper to proceed to convict on both charges, because of the rule about double jeopardy.




