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This is a claim for damages for personal injuries received in a motor accident which occurred on the Arnhem Highway on 30 October 1981.	The vehicle in which the plaintiff was a passenger was travelling west from Mudginberri towards Darwin when, about 1 or 2 kilometres from the Adelaide River bridge, the vehicle left the Arnhem Highway and rolled over.	There was some dispute on the pleadings as to precisely how the accident occurred, but the differences are not material.		In fact, neither version was the subject of evidence at the trial and my finding that an accident did occur depended virtually entirely upon the pleadings.	The plaintiff gave no explanation for the





accident.	The fact that the plaintiff was shortly afterwards in hospital with the kinds of injuries consistent with his having been in a car accident was quite sufficient to prove that the injuries were caused by the accident.	On the evidence, I accept that he has never had any recollection of it as a result of both retrograde and
post-traumatic amnesia.	No evidence was adduced on behalf of either defendant concerning the cause of the accident. An allegation in the Defence of the first and second defendants that the plaintiff caused the accident by shouting in his sleep was not supported by evidence.	I was the more readily able to find negligence on the part of the first defendant because of the pleadings and the absence of any evidence on behalf of the defendants suggesting any acceptable cause for which either the plaintiff was responsible or which was beyond the control of the first
defendant.	It was accepted by the second defendant that, if the accident was caused by the negligence of the first defendant, the second defendant became liable in damages to the plaintiff for such pain and suffering and loss of the amenities of life as resulted from the injuries received by him.	The only evidence being that the first defendant was the driver and had the control of the motor vehicle at the time of the accident, and there being no evidence bearing on the question how the accident occurred, I was readily able to find, on the balance of probabilities, that the accident was caused by the negligence of the first defendant.
Accordingly, on 3 June 1986, I announced a verdict for the
plaintiff against each defendant on the issue of liability. It remains for me to specify the amount of the verdict.

The verdict must be confined to damages for pain and suffering and the loss of the amenities of life.

The plaintiff found it difficult to give precise evidence about many things, which difficulty is consistent



with the medical evidence.	The most serious consequence to the plaintiff of the accident was brain damage.

The plaintiff is 42 years old and a carpenter by trade.	He has never been married.		He was born at Port Pirie in South Australia.	He attended school in Adelaide and Broken Hill, leaving in about third year when he was 15 or 16 years old.	He entered an apprenticeship in carpentry and became a carpenter at the age of 20 years or a little older.	He worked as a carpenter in various employments in different parts of Australia, corning to the Northern Territory in 1968.		He then worked at the Darwin Hospital as a carpenter, performing tasks which would normally be regarded as outside of the ordinary scope of carpentry work. With some uncertainty, he said that he stayed in that employment for about 5 years.	He then returned to Adelaide. He said he left because of 'the job and women'.		He said that someone wanted to marry him.	In Adelaide he spent some time working on his mother's house.			He returned to Darwin before Cyclone Tracy.	He said he worked in 'Murray's' shop. Murray had 'pinballs and that'.		He had been there about 12 months when Cyclone Tracy destroyed the premises.		After the cyclone, he worked for the Commonwealth Government as a carpenter.	That employment commenced in 1975.	He said that he was employed mainly on making cupboards, walls, ceilings, doors and anything that is fixed inside a building as distinct from the main structural members of the building.
His work involved some use of ladders but 'not much'.	He performed some work on Government House where use was made of ladders.	He said that he liked his work otherwise he would not have done it.	He was able competently to carry out work on buildings, install fixtures and fittings, partitions, doors etc.

On the day of the accident, the plaintiff and the first defendant, his senior, had been working on a



Government job beyond the Bark Hut Inn on the Arnhem Highway.	After having completed the job ahead of schedule, they set out to return to Darwin.	The first defendant drove the motor vehicle, a Toyota Hi-Ace van.	Before departure, the plaintiff remembers, the first defendant drank one can of beer.	The plaintiff was seated in the passenger seat alongside the first defendant.	They stopped for petrol, and then at the Bark Hut Inn for lunch.	The plaintiff  thinks that he had a 'coke or something', and the first defendant drank a can of beer.

After leaving the Bark Hut Inn, the first defendant drove the vehicle and the plaintiff sat in the passenger seat.	The plaintiff remembers putting on the seat belt.	He has recollection of proceeding along the Arnhem Highway.
There is then a gap in his memory.

The next thing he can recall is being in hospital in bed.	He felt pain in his back.	He remembers being assisted to shower because his legs were sore.	The soreness extended from the toes and included his ankle and foot.	It is not clear whether the soreness related to one foot or both feet or whether there was soreness to one part of one foot and another part of the other.		He thought he was in hospital for about 3 weeks.

Upon leaving hospital, he went to his sister's house in Darwin because he could not look after himself at the hostel where he lived.	As a single man in his employment, he was provided with hostel accommodation.

He said that, when he first went to his sister's house, he could hardly do anything for himself.	He was unable to wash himself or go to the toilet by himself.	He remained with his sister for 2 or 3 months:	he was not sure.	He then returned to the hostel where he received



assistance from others with such things as washing and shopping.	He began to cope with the ordinary tasks of life little by little.

For 4 months after he left hospital, he wore plastic bags on his feet when showering because he was not allowed to get his feet wet.	Occasionally he visited hospital to have his legs checked.	He thought that he was advised to return to work about 4 months after he left hospital.

Upon his return to work, he was put to making little boxes in a workshop.	When his back or side hurt, he was allowed to go home.	Some time after his return to work, he was sent into Darwin to swing a light door and to attach some skirting.	In the process of performing these tasks, he pulled out all the telephone wiring, disconnecting the telephones.	I gather he was not allowed to do such work again.	All of his work thereafter was performed under supervision and was much simpler than the work he was performing before the accident.

It was typical of his work performance after the accident to commence a job and 'just go bad on it ...	just make a mistake'.	He would 'mess it all up'.	In the performance of relatively simple tasks, he would forget what he was about and either leave the task incomplete or spoil what he had already done.	There is no doubt that after the accident he was quite incapable of performing his
pre-accident duties.

He was inclined to lose balance and, in general, to handle himself in a manner that presented a danger to his workmates.	Some months before the trial, the plaintiff was instructed not to return to work.	He was told that he presented a danger to his workmates because of his



unpredictable behaviour.	He has continued to receive his full wages.

At some time during the period after his return to work but before he was laid off altogether, he was transferred from light workshop duties to outdoor duties.
These included sweeping floors, cleaning and watering lawns. However, apart from the physical difficulties he had performing these tasks, he was unable to perform them satisfactorily.	It was typical that he would sweep half the floor of the workshop and leave the other half unswept.	He forgot what he was supposed to be doing.	He left hoses running when they should have been turned off.

Mr Grasby, District Manager of the Department of Housing and Construction in Darwin, said, and I accept, that the main reason for his ultimately directing that the plaintiff not return to work was that he presented a danger to others.	There is no doubt that the plaintiff had become completely unreliable in the performance of even the most simple tasks.

Prior to the accident, the plaintiff's manner of living was, while simple, vastly more fulfilling than it can now possibly be.	It is true that he was not a man of outstanding achievement or ambition.	He was satisfied to be an ordinary tradesman carpenter.	He did not seek promotion in his employment.		Due to his expressed attitude towards women, I think it quite unlikely that he would ever have married or become permanently related to a woman in a domestic situation.		However, he showed an interest in women which was active, albeit usually limited to a superficial sexual interest.	Indeed, I could not help noting that the first time he left Darwin it was to avoid pressure being placed upon him to become engaged.		He used to attend various entertainments from time to time with women friends.



On two occasions prior to the accident, he lived with women for short periods although it was perhaps typical of him that he did not relinquish his hostel room.	Since the accident, he has lost all interest in female company as such.

Before the accident, he pursued simple but significant recreational activities.	He occasionally played tenpin bowls and tennis.	He was able to waterski on two skis.	He had some skill at Judo but did not progress beyond yellow belt because he felt unable to learn the Japanese words necessary in order to go further.	One of the exhibits depicts the plaintiff engaged in a Judo contest.	It was published on the front page of The News Newspaper.		Before the accident, he took part in the building of a mock castle for a float to be used in a Bougainvillea Festival.

His capacity to engage in and enjoy recreational activities has been dramatically depleted by by the brain damage suffered in the accident.	I have no doubt that he is incapable of engaging in any of the sports referred to.	As I have already mentioned, he is completely disinterested in female company.	His recreation now consists of occasionally walking along Parap Road.	He goes walking when he gets lonely sitting in his room and depressed by the company of a few old pensioners.	He sometimes goes to Casuarina Shopping Centre.	No doubt, the fair-like atmosphere of the Casuarina Shopping Complex provides him with some interest.	He sometimes occupies himself watering and mowing his sister's lawn.	He occasionally goes to the Casino where he gambles at cards.	He loses consistently, perhaps to  a greater extent than one would normally expect, because of his inability to concentrate and count.	It seems that his performance is so bad that the other players stare at him.
It is in keeping with the particular nature of his brain injury that he is unable to learn from his mistakes, either



to improve his play or, perhaps more importantly, to give up playing altogether.

He has always been a very light drinker of alcohol. It was never his practice to drink on a daily basis but only small quantities on relatively rare occasions.	Since the accident, he consumes even less.

As a result of the accident, the plaintiff has lost his sense of smell and his sense of taste has been diminished.

Of the expert evidence called in the case, I prefer that of Dr Walsh and Dr Wahr.	The brain damage suffered by the plaintiff was certainly the result of the car accident.
It has seriously adversely affected the plaintiff's
short-term and recent memory.	His verbal memory is  poor. The damage is permanent and irreversible.	He has a poor abstract thinking capacity.	His capacity to learn has been gravely affected.	When faced with a new task, even one involving the utilization of existing knowledge and memory, the plaintiff has difficulty in performing it without making errors.	In the learning process of a normal person, mistakes play an important part in correcting behaviour.
This normal capacity of learning from mistakes has been lost or seriously impaired in the plaintiff so that he repeatedly makes the same mistakes without learning from them.
Although his memory has been generally impaired, the loss of his very short-term memory is of particular seriousness because it precludes him from being able to perform quite simple tasks with any degree of reliability.

Throughout the period, he was suffering back pain which precluded him from carrying out for any length of time jobs involving any lifting.	However, there was a serious gap in evidence called on behalf of the plaintiff relating



to the causal nexus between the accident and the injuries other than the brain injury.	There was no evidence of an orthopaedic or like nature that enabled me to find on the balance of probabilities that the physical disabilities were the result of the accident, there having been evidence of earlier accidents which, as far as I know, may equally have been the cause of those disabilities.	However, I am satisfied that the overwhelming cause of the plaintiff's present state was his brain injury.

Some of his present problems are due to the back pains referred to earlier but, on the whole, I am satisfied that the degeneration in his way of life is primarily due to the brain damage.	His present plight would have come about irrespective of the injuries other than the brain injury.

He misses being able to work.	I am satisfied that his work provided him with the main stimulus and social contact of his life.	He says he misses being able to work because, 'It's not much fun when you have only got a few old pensioners for company.'

Before the accident, the plaintiff led a stable, useful life.	He derived fulfillment and satisfaction from his position as a competent tradesman capable of performing all of the tasks normally carried out by a carpenter.	It was from his work and the social interaction involved in it that he derived the major part of the satisfaction and enjoyment of his life.

It is an extraordinarily difficult task to evaluate in money terms pain and suffering and loss of the enjoyment of life.	Some colour of precision, albeit very little, can be given to an assessment of future economic loss and future economic needs, but even so much precision is wanting in the kind of assessment that has to be made here.	In its





ordinary connotation, 'pain and suffering' describes positive discomfort while 'loss of the enjoyment of life' describes the absence of those satisfactions that would otherwise have been gained.	The latter may, in a particular case, involve no pain or suffering.	As I assess the present case, the plaintiff's loss of enjoyment of life looms very much larger than the proved pain and suffering.

That the plaintiff's capacity to be compensated by money is limited by the very disabilities for which he is required to be compensated cannot be ignored.	The money is not to be awarded in order that nursing or other services can be provided; it is primarily to compensate for loss of amenities.	Where the enjoyment of life is severely reduced by incapacitating brain damage, of what use to him, one may ask, is a sum of money however great?	Yet, even if his capacity to enjoy life in a positive sense were completely destroyed, as where a person has become totally non-sentient but merely lives, the law requires damages to include an amount referable to that lost capacity.	Of course, the plaintiff is not in that extreme position but the case exhibits something of that problem.

There can be no doubt that the degeneration of the plaintiff's way of life and the loss of enjoyment incidental thereto are considerable.	He no longer earns the respect once due to him as having and exercising the skills of his trade.		He is now a rather sad figure whom many would patronise.	He doubtless derived the major satisfactions of his life from his work and the society of his workmates at work.	That has been lost.		Now he is lonely.		He becomes bored with the companionship of his 'pensioner' friends.	He can do little or no useful work.	He is virtually unemployable.	The recreations he formerly enjoyed he has now little or no inclination or ability for.	An active, if perhaps almost entirely physical, interest in the other sex



has gone.	The sense of smell, taken for granted by most of us, has been destroyed.	The sense of taste has been diminished.		Although, perhaps, never very articulate, I am sure that the change in his condition frustrates him:	it was implicit in the whole of his evidence and demeanour.	I am mindful that he is 42 years of age now.

These are not inconsiderable things.	The award must be substantial.	The decided cases, in the nature of things, present little guidance.	The circumstances of the cases in this court to which I was referred vary so greatly that they set only the vaguest boundaries to my discretion. I think the plaintiff has sufficient capacity, especially if he can be persuaded to accept the advice of his sister (but that is a matter for him), to use some of the money awarded to enhance his life to some extent.	I can do no more than suggest earnestly that he accept advice.

In all the circumstances, I think an award for damages in the sum of $45,000.00 is appropriate for pain and suffering and loss of the amenities of life.

Having regard to the fact that loss of the amenities of life represents the greater part of the award and that, of the whole of such loss, the greatest part thereof is yet to take place but, at the same time, not forgetting that by far the greatest part of the pain and suffering has already been suffered, I specify an amount of
$15,000.00 as the appropriate amount of damages referable to the period from the accident to judgment.	Applying the reasoning set forth in Volmer v. N.T.E.C. 34 NTR 12 at pp.28 to 32 to the facts of this case, and considering, by and large, that the detriment represented by the amount of
$15,000.00 referred to has been suffered by the plaintiff fairly uniformly during the period, I allow interest on that amount at the rate of 6 per cent: an amount of $900.00.
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Accordingly, there will be a verdict for the plaintiff in the sum of $45,900.00 with costs.

