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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT ALICE SPRINGS
No. 124 of 1985

IN THE MATTER OF
the Local Courts Act AND
IN THE MATTER OF an appeal against a judgment of the Local Court at Alice Springs in an action wherein JENNIFER KATHERINE CHAMBERS
was the Plaintiff and WOODSTOCK PTY LIMITED was
the Defendant


BETWEEN:
WOODSTOCK PTY LIMITED
Applicant

AND:
JENNIFER KATHERINE CHAMBERS
Respondent



Coram:	Kearney J.


REASONS FOR DECISION
(Delivered 23 May 1986)


By Summons dated 27 February 1986 the applicant sought an enlargement of time within which to serve the respondent with a Notice of Intention to Appeal and a Notice of Motion, both dated 20 December 1985. The application came on before
'


2



me at Alice Springs on 28 February 1986. After hearing argument I refused to grant the relief sought. I said I would later publish the reasons for that decision. I now do so.

The background to the application is as follows.


On 19 September 1985 by special Summons under s.86 of the Local Courts Act the respondent instituted an action in the Local Court at Alice Springs to recover from the applicant the sum of $5,000 (and interest), said to be the value of certain drafting work carried out by the respondent for the applicant at its request; in the alternative, the respondent sued the applicant upon a dishonoured cheque in that amount, delivered by the applicant to the respondent.

Under s.92(1)(a) of the Act the applicant was required to enter an Appearance within 8 days of being served.  It did so. It was also required by s.101(1) of the Act to make and file at the same time an affidavit that it had a good defence to the action on the merits, and to set out in that affidavit some ground of that defence. In purported compliance with this requirement the applicant filed with its Appearance an affidavit in which its Director swore that the applicant was "not indebted as alleged"; and that,if it was so indebted, it was "for a reasonable amount for the work alleged to have been undertaken on a quantum meruit
basis''.
' '
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The trial of the action was fixed for 16 October, but was postponed on that date to 6 November.

On 31 October the respondent applied pursuant to s.101(2) of the Act by interlocutory Summons supported by affidavit to have the Appearance set aside on the basis that the applicant's affidavit of merits did "not disclose some valid ground of defence "  The  hearing  of  this application was adjourned at the applicant's request, to
20 November.


On 20 November the learned Stipendiary Magistrate upheld the respondent's contention, ordered that the Appearance be set aside and, pursuant to s.102 of the Act, further ordered that judgment in default of Appearance be entered for the respondent in the sum of $5,292.99, inclusive of interest. These were clearly interlocutory orders in view of s.21(1)(f)(ii) of the Act, and were treated as such by the
parties both in the Local Court and before me.	It	appears
from the applicant's solicitor's affidavit of 25 November that as at 20 November a fresh affidavit of merits had not been lodged, as full advice on evidence was being obtained from Counsel in Darwin. The respondent caused a Warrant of Execution to issue under s.137 of the Act to enforce the default judgment of 20 November.





On 25 November by interlocutory Summons the applicant invoked s.21(1)(f)(ii) of the Act by applying to have the orders made on 20 November set aside, and various ancillary orders made, including leave to file a fresh affidavit of merits. Alternatively, pursuant to s.54(2) of the Act, it sought leave to appeal against the orders of 20 November.
This application was supported by the applicant's solicitor's affidavit of 25 November in which it was contended that the applicant had "a good defence"; annexed to that affidavit was a draft of a fresh affidavit of merits. That draft stated inter alia -


"3. One ground of defence of the Defendant Company is that the contract between the Plaintiff and the Defendant was void ab initio because the Plaintiff was at all times acting illegally and in breach of the Public Service Act and the Architects Act.".


The application of 25 November was heard on 11 December. The Magistrate refused to set aside the orders made on
20 November, but gave leave to appeal against them and his order refusing to set them aside; he also ordered that execution on the default judgment be suspended provided the appeal was instituted within 21 days.

On 20 December the applicant purported to institute the appeal by filing in this Court a Notice of Intention to Appeal and a Notice of Motion. Each document set out 5



grounds of appeal, alleging error in relation to the orders made on 20 November, and in the refusal on 11 December to allow the applicant to file a fresh affidavit of merits.

It will be recalled that this was an appeal under s.54(2) of the Act against interlocutory orders, pursuant to leave sought and granted. The procedure in appeals under s.54(2) of the Act is regulated by Part II of the Local
Court Appeal Rules,	comprising	Rules 6-15. parts of Rule 10 are as follows:-
 The	relevant


"(2) Where leave to appeal has been given by a Local Court, the order giving leave shall be filed in that Court by the appellant as soon as practicable.
	An appeal shall be deemed to be duly instituted upon the filing of an order under sub-rule (2).
	Upon the filing of an order under sub-rule .•• (2) the Clerk of the Local Court shall forward to the Master the file containing the documents relating to the action in which the order appealed against was made.
	An appellant shall, within 7 days of the filing of an order under sub-rule ... (2), file a notice of motion by way of appeal in the Supreme Court and serve. a copy of the notice on the respondent.


( 6)
 A	notice	of
 motion	filed	under
sub-rule pursuant
	 shall state to leave .•.".

 that	the
 appeal	is



Rule 15 provides:-



"(1) If an appellant fails to comply with the requirements of this Part, the respondent may apply to a Judge for an order that the leave be rescinded  and  the  appeal dismissed.

	An application under sub-rule (1) may be made in the same manner as an application under rule 8.


	A Judge, upon hearing an application under sub-rule (1), may make such order as he thinks fit.".



It will be noted that the applicant did not comply with Rule 10(2), with the result that no appeal to this Court has ever been duly instituted. The Notice of Motion filed in this Court on 20 December did not comply with Rule 10(6) and a copy of it was not served on the respondent until
24 February 1986.


On 27 February, as I mentioned at the outset, the applicant sought to enlarge the time for service on the respondent of the 2 documents it had filed in this Court on
20 December to institute the appeal. The application was supported by Mr Figwer's affidavit of 25 February 1986, the relevant parts of which are as follows:-

"8. It was a term of His warship's Order that he abridged the time in which the Defendant was to appeal the order made by His Worship onll December 1985 from the twenty eight (28) days as specified under Section 54A of the Local Court's Act (sic) to a period of twenty one (21) days.
	The Appeal documents were prepared by the Appellant's Solicitors and filed in Court




on 20 December 1985. Unfortunately, due [to] a clerical oversight in the Appellant's office copies of the Notice of the Intention to Appeal and Notice of Motion were not served upon the Respondent's Solicitors.

	The Respondent has good grounds for appeal in that the learned magistrate erred in setting aside the Appearance entered by the Defendant and signing Judgment for the Plaintiff on the said account in that His Worship failed to take account of the authorities on setting aside an appearance.".



It may be noted here clause 8 is factually incorrect; the Magistrate did not purport to abridge time, and s.54A(l) of the Act does not apply to appeals under s.54(2).

The applicant relied on Order 63 Rule 5 of the Rules of the Supreme Court, to have the time enlarged; however t at Rule deals with the enlarging of time fixed by or under those general Rules, which do not regulate appeals from Local Courts. The applicant also referred to the power to enlarge time provided for in Rules 94 and 203 of the Local Court Rules, but they have no relevance to the present application. Finally, the applicant relied upon case-law to show that there is an inherent power in this Court to
enlarge time.


It seems clear from the contents of Mr Figwer's affidavit of 25 February, from the fact that the applicant considered its proper course lay in obtaining the relief



sought in its application of 27 February 1986, and from the way that application was argued before me, that the applicant did not consider that Part II of the Local Court Appeal Rules regulated the course of the appeal. That appears to have been a fundamental error, and it means that the application of 27 February is misconceived. That is sufficient to dispose of the question before me, but as other matters were raised, and it may assist the parties, I express my views upon them.

Non-compliance with Rule 10(3) of the Local Court Appeal Rules means that no appeal has ever been instituted. After leave to appeal was given on 11 December, the appeal should have been instituted "as soon as practicable"; see the combined operation of Rules 10(2) and (3). Clearly  there has been a failure to do so. The time for instituting the appeal can however be enlarged; see Rule 23(1)(b). Whether or not the time should be enlarged is in the discretion of the Court; as to that, I may say that I see nothing in the history of the matter, the conduct of the parties or the nature of the litigation which would persuade me that in all the circumstances the justice of the case requires that the applicant be given an opportunity now to challenge the orders made on 20 November. In reaching that conclusion I have considered the cases cited at para.393 of Hannan's 'Local Court Practice', 3rd edition and Avery v No.2 Public
Service Appeal Board (1973) 2 N.Z.L.R. 86.



I have had an opportunity to examine the history of the proceedings brought in the Local Court. The respondent had sent an account to the applicant for certain drafting work carried out for it. The respondent had done the work and requested payment of her account of some $5,000 before the plans and drawings were handed over.  The applicant agreed to pay that account and gave the respondent a cheque. It thereby obtained possession of the plans and drawings; it then stopped payment on the cheque. Hence the litigation.

In my opinion the learned Magistrate was correct in holding on 20 November that the affidavit filed by the applicant on 26 September did not "disclose some valid ground of defence", in terms of s.101(2).

Section 101 provides:-


"(1) If a special summons has been issued in any action, the defendant shall not be entitled to appear unless, at the time of entering appearance, he or some person cognizant of the facts of the case, makes and files an affidavit that he has a good defence to the action on the merits, and sets out in the affidavit some ground of the defence.
(2) A Judge or a Stipendiary Magistrate may, upon application by interlocutory summons, or the Court may, at the trial, set aside an appearance issued if he or it considers the affidavit filed by the defendant does not disclose some valid ground of defence.".





Since the applicant is a corporation		it		was		necessary that	the affidavit of 26 September be sworn by "some person cognizant of the facts of the case".		Mr MacDonald made	the affidavit;		he swore that he was a Director of the applicant duly authorized to make the	affidavit	and			knew	that	the facts		therein		stated	were		true	"of my own knowledge except			where		otherwise		appears".		The		format		of	the affidavit	does not follow Form No.46 in the Schedule to the Local Court		Rules	and		two		deficiencies			are	immediately apparent.		First, no facts are stated in the affidavit, but merely legal contentions resting on undisclosed facts. Second, the qualification "except where otherwise appears" seems to indicate that the facts of the case are not all within the deponent's knowledge and accordingly he is not competent under s.101(1) to make an affidavit of merits.

The requirements imposed by s.101 are akin to those of Order 15 Rule 1 of the Rules of the Supreme Court. The principle is that if there is, in all the circumstances, a real and bona fide defence, one which is not a sham but which raises a real and substantial triable issue then, even though it appears that the defendant is not likely to succeed, its Appearance should stand. If on the other hand the affidavit fails to raise some serious dispute as to the facts, or some real difficulty as to the law applicable, so that no reasonable doubt is raised as to whether the plaintiff will recover, the Appearance should be set aside.


The purpose of requiring an affidavit of merits under s.101 is to prevent a plaintiff clearly entitled to money from being subjected to delay in recovering it, where there is no fairly arguable defence to the claim; it is not intended to shut out a defendant from defending, unless it is clear that he has no case.

The deponent in an affidavit of merits must be able to swear positively to the facts, and he must be cognizant of them. It is not necessary that he state how it is that he knows the material facts but he must state without qualification that the facts he deposes to are within his own knowledge; see Pathe Freres Cinema Ltd v United Electric Theatres Ltd (1914) 3 K.B. 1253. The affidavit must state that the applicant has a good defence on the merits and then proceed to set out at least one of the grounds of that defence. That ground may involve a proposition of law or it may be based on facts stated therein but it must be one which   might   reasonably   succeed,  one  which  raises a
reasonable doubt that the plaintiff is entitled to judgment.
That is to say, accepting what is stated in the affidavit at face value, the ground must show an arguably good defence, a triable issue to go before the Court; see Clarke v Union Bank (1917) 23 C.L.R. 5 where Barton ACJ said at p.8:-

"It is enough ... to say that this is	a	case that ought to be heard".



The ground of defence itself must be set out with sufficient facts and particulars to reveal it fully; as Lord Blackburn put it, the applicant must "condescend upon particulars". The affidavit should deal specifically with the plaintiff's claim and state clearly and concisely the ground of defence and the facts relied on as supporting that ground.

It follows from what is required in an affidavit of merits that the mere contention as here, that the applicant "is not indebted as alleged" is insufficient; the Court has to be satisfied that there is a reasonable ground for that contention, and so the facts or the proposition of law upon which the applicant relies to establish it, must be set out.

The affidavit filed on 26 September 1985 manifestly did not comply with what is required of an affidavit of merits and the Magistrate was entitled to make the orders which he did on 20 November. The applicant seeks to appeal against those orders; the present application was, it thought, a necessary preliminary step to getting its appeal heard. The orders were made in the exercise of the Magistrate's discretion. I have read and heard nothing which establishes that that discretion was exercised upon some wrong principle or on irrelevant or insufficient materials, or that the circumstances of the case were exceptional. The function of a court of appeal is to review the exercise of the Magistrate's  discretion,  and  not  to  substitute  its own


discretion for his. I do not consider, on the materials I have seen and the argument I have heard, that the correctness of the orders made on 20 November are attended with sufficient doubt to warrant their reconsideration on appeal.

The respondent submitted that in any event para.3 of the draft of the proposed new affidavit of merits, set out on p.4, does not raise an arguable defence. I am inclined to agree, though the applicant did not argue the matter. I do not see that the respondent is in breach of any provision of the Architects Act; in any event it would not appear to be a matter of any moment - see Chappel v Pett (1971) 1 S.A.S.R.
188 per Sangster J. at pp.197-8. As to the alleged breach of the Public Service Act, presumably the applicant had in mind s.28, a prohibition on public servants undertaking outside work without approval. That provision does not avoid a contract: see Ashe v Wypow (1961) Qd.R. 225. Those Acts do not in my opinion prohibit the recovery by the respondent of the fees for her services.

In the result, on 28 February I refused the relief sought in the interlocutory summons of 27 February 1986, for the reasons set out above.




