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BETWEEN:
GREGORY CASTLE JONES
Plaintiff

AND:
NORTH AUSTRALIAN ABORIGINAL LEGAL AID SERVICE INC.
First Defendant

AND:
DENNIS ARTHUR NORMAN
Second Defendant


Coram:	Kearney J.

REASONS FOR DECISION
(delivered 17 March 1986)

The hearing of the plaintiff's application made by interlocutory summons herein dated 3 December 1985 was determined on 31 January 1986. I now deal with the outstanding question of costs.

A few words are necessary to explain the context. The defendant (herein called "NAALAS") employed the plaintiff as a  barrister  and  solicitor.   Some  months   ago,  NAALAS
purported to dismiss the plaintiff from its employ. For present purposes the facts are sufficiently set out at pp.239-243  of  the transcript.  I there set out the reasons





for refusing the plaintiff's application of 3 December, in which he sought an interlocutory injunction to restrain NAALAS from dismissing him until the hearing of an action he had instituted against it on that day. After ruling on the application I heard counsel on the question of costs. The plaintiff submitted that costs should be reserved or made costs in the cause. The submissions were brief.  I  took time to consider; see pp.243-244 of the transcript of
31 January.


I had the application re-listed for 5 March in order that I might rule on costs. On that day Mr Parish for the plaintiff was given leave to make further submissions on costs. His submissions on 5 March were that the plaintiff should have his costs of this application against NAALAS, or, at least, that e ch party should pay its own costs. In deference to the careful and lengthy submissions then· made, I deal with the question at greater length than usual.

Rules of Court may provide for the award of costs; see s.86(2) of the Supreme Court Act. Order 64 of the Rules provides that in non-jury proceedings such as these, costs are in the discretion of the judge. Historically, the expenses incurred by a successful plaintiff in prosecuting his legal rights were regarded as part of the damages he had sustained, and awarded to him as such. In time, expenses incurred by a successful defendant were similarly treated.



This explains the root principle in the award of costs: a successful litigant should be indemnified for the expenses he reasonably necessarily and properly incurred in prosecuting his legal rights. Thus it is settled practice that in the absence of special circumstances the judicial exercise of the discretion under Order 64 requires that a successful defendant obtain an order that his costs be paid by the unsuccessful plaintiff; see Ritter v Godfrey (1920)
2 K.B. 47 (C.A.)	at	pp.60,	61, per Atkin L.J.	That is, a
successful litigant is prima facie entitled to his costs.


This is trite law. It is common ground between the parties. NAALAS has been successful before me;  the plaintiff has  not  secured  the  relief  he  sought.  The pl intiff contends as I say, that there are nevertheless special circumstances such that not only should NAALAS be deprived of an award of costs, but it should be required to pay the unsuccessful plaintiff's costs of these proceedings.

What amounts to "special circumstances" for this purpose is defined by Ritter's case (supra).In that case a medical practitioner was sued for medical negligence. In correspondence before the writ issued he warmly repudiated the allegation and fully explained what had occurred. He wrote  however in a tone of levity and in somewhat insulting
terms.  The trial judge found for the defendant but refused
him   costs,   mainly   because   of  his  attitude  in the





correspondence. The Court of Appeal reversed the decision as to costs; it held that the discretion in that respect had been wrongly exercised in that the defendant's correspondence did not amount to conduct which led to the action being brought.

Atkin L.J. (as he then was) analysed the authorities. He considered that a successful defendant could properly be deprived of his costs only if certain special circumstances were shown to exist. Thus, where a successful defendant had done something connected with the institution of the case or its conduct which was calculated to occasion unnecessary litigation and expense - for example, improper conduct calculated to defeat or delay justice - he could be deprived of his costs.


In this case the plaintiff behaviour	of	NAALAS	prior
 
contends in summary that the to	3 December	1985	and
subsequently	during	the	course	of	these	interlocutory
proceedings (particularly in resiling from an undertaking to the Conciliation and Arbitration Commission that the plaintiff would not be dismissed until the Commission had heard his claim, and thus forcing the plaintiff to seek an interlocutory injunction in these proceedings to prevent that dismissal), constituted, in terms of the principle enunciated by Atkin L.J. in Ritter (supra), behaviour on the part of NAALAS  connected  with  the  institution  of these


interlocutory proceedings and their conduct which was calculated to occasion unnecessary litigation and expense in these proceedings.

It is necessary therefore to turn to the particular instances in the evidence before me of the behaviour of NAALAS upon which the plaintiff relies to establish his contention.

[His Honour then considered several instances of the behaviour alleged, and concluded that they did not constitute conduct which fell within the Ritter principle.]

The plaintiff contends that the Committee's decision of 18 December 1985 to terminate the plaintiff's employment with effect from 21 January 1986, was taken inter alia to permit the plaintiff to argue his case before the Conciliation and Arbitration Commission prior to that date, while still retaining for the purposes of doing so the status of an employee of NAALAS; see para.14 of
Mr Cavanagh's		affidavit of 16 January 1986. Mr McDonald	informed	Maurice J.	that	the
 On 23 December parties	had
meanwhile	agreed
 to	go	to
 arbitration
 before
Mr Commissioner Palmer in January 1986.	It appears that	an
alleged	industrial
 agreement	between
 NAALAS	and	ACOA
relating to	the	terms	and	conditions	of	employment	of officers	of NAALAS, "surfaced" on 4 December; see annexures





Band C to Mr Spazzapan's that	reason	Mr McDonald
 
affidavit	of	23 December.	For on	23 December		sought	that the
hearing be adjourned to a date prior to 21 January 1986 so that the Commission might have an opportunity to resolve what he characterized as an industrial dispute. This was opposed but Maurice J. decided to adjourn the proceedings to
16 January for mention and again reserved the question of costs.  A  conference  of  the  parties  was  held  before Mr Commissioner Palmer on 6 and 7 January 1986; matters in issue were not resolved by the plaintiff and NAALAS·and the Commissioner set the dispute down for what appears to have been  an  arbitration  hearing  of  an  industrial matter on
29 January.




It is clear that as far as the Commission was concerned the solicitor-in-charge of NAALAS, Mr Norman, undertook to the Commission on 7 January that the plaintiff's employment would not be terminated until the Commission had determined the matter; see the telex from Mr Commissioner Palmer at annexure A to Mr Cavanagh's second affidavit of 16 January 1986. That this undertaking was given was not  challenged, in the evidence before me. It is clear that some time after
7 January and prior to 20 January NAALAS declined to honour Mr Norman's undertaking.



The significance of Mr Norman's undertaking of 7 January to the Commission lies in the fact that the Commission may lack jurisdiction to order the reinstatement of a dismissed employee. There are 2 reasons why this may be so, despite the presence of s.4(k) in the Conciliation and Arbitration Act. First it is arguable that the question whether an employee has been dismissed necessarily involves a judicial function, and the cases show that a federal non-judicial body such as the Commission created under s.51(xxxv) of the Constitution cannot constitutionally exercise a judicial function. See R. v Gough exp. Meat and Allied Trades Federation (1979) 122 C.L.R. 237 and the Boilermakers' cases (R. v Kirby; ex p. Boilermakers Society of Australia (1955-56) 94 C.L.R. 254 (High Court); on appeal to the Privy Council,  Attorney-General (Cth) v. The Queen   (1957) 95
C.L.R. 529.). Boilermakers established, inter alia, that no federal non-judicial body could exercise the "judicial power of the Commonwealth". It is however open to doubt whether Boilermakers applies to the exercise of jurisdiction by the Commission in a Territory; here the Constitutional source of power is s.122, which confers plenary power on the Parliament. The rule in Boilermakers is founded on the doctrine of separation of powers within the Federal industrial system and that constitutional doctrine may not apply within a Territory; see, however, some of the views expressed in Spratt v Hermes (1965-66) 39 A.L.J.R. 386 to the  effect  that there is no warrant to segregate the power



in	s.122	of Constitution.
 
the	Constitution Whether	s.4(k)
 
from	the
of	the
 
rest	of	the Conciliation and
Arbitration Act, by which the Commission is empowered to reinstate an employee, is of full force and effect in a Territory, is open to doubt so far as this argument goes. The second reason is that because a cessation of employment terminates the employer-employee relationship, any dispute between them thereafter ceases to be an "industrial matter", and thus does not attract the jurisdiction of the Commission. Against this background of uncertainty in the law, it can be seen that the plaintiff regarded Mr Norman's undertaking, which obviated the problem, as important. It prevented a threshold threat to the plaintiff's chance of success before the Commission.

It	is	clear	from	the proceedings before Maurice Jon
23 December 1985, by which time the plaintiff contemplated going before the Commission, that the plaintiff intended to keep on foot the proceedings founded on the interlocutory summons of 3 December, in case he was unsuccessful before the Commission; see p.27 of transcript of 23 December.  I see nothing in what NAALAS did between 4 December and
23 December to attract the application of the Ritter principle to the costs of the hearing on 23 December.

The next hearing was on 20 January.





For present purposes, the plaintiff contends that it was NAALAS' conduct in resiling after 7 January from the undertaking given on that date by its officer Mr Norman to the Arbitration Commission, that necessitated his going before Rice J. on 20 January and subsequently before me. It must be noted, however, that the vehicle for the application remained the interlocutory summons of 3 December.

In fact the interim injunction granted by Rice J. on 20 January remained in force until I ruled on the
application
the	parties
29 January.
 on 31 January; accordingly it was in force when came	before	Mr Commissioner Palmer	on It	had		prevented	the	termination	of	the
plaintiff's employment	becoming	effective	on	21 January.
The Commissioner then indicated that he was not disposed to have parallel hearings both in this Court and in the Commission on the same issue; presumably the Commissioner refrained from hearing and determining the dispute, pursuant to his power to do so under s.41(1)(d)(iii) of the Conciliation and Arbitration Act.

It is clear that	the Mr Norman's	undertaking
 
fact	that	NAALAS	resiled	from of	7 January		at	a time when the
matter was scheduled to be	heard	by	the	Commissioner	on
29 January, led directly to the plaintiff perceiving a need to approach Rice J. on 20 January in an endeavour to prevent the Committee's dismissal of the plaintiff becoming



effective on 21 January and the threshold barrier to success before the Commission materializing, It matters not for present purposes that the Commission on 29 January ultimately refused to deal with the matter, or that NAALAS had proposed to contest its jurisdiction to do so. The fact is that NAALAS through its solicitor gave an undertaking to Mr Commissioner Palmer that the plaintiff's employment would not be terminated until the Commission had determined the matter.

The only reason that it was necessary for the plaintiff to apply at all to Rice J. on 20 January was that the plaintiff's  notice  of  termination  was   to   expire  on
21 January and NAALAS had declined to honour the undertaking
given   by   its    solicitor-in-charge    Mr Norman    to Mr Commissioner Palmer that it would not terminate the plaintiff on that date. I consider that to decline  to honour an undertaking given to the Commission was intrinsically a most serious matter. As far as concerns the issue of costs I consider that it was behaviour on the part of NAALAS connected with the conduct of these interlocutory
proceedings		and	calculated litigation and expense in these the	Ritter	principle	applies
 to	occasion proceedings. and	NAALAS
 unnecessary Accordingly, should pay the
plaintiff's	costs	of	the	hearing
20 January.
 before
 Rice J,	on





The	subsequent 31 January		is	not
 
hearing of	the
 
before		me	on	23, same	character.
 
24	and Although
Mr McDonald referred to the need to retain the status of the
plaintiff as an employee for the purpose of the hearing before the Commission on 29 January,, due to the failure by NAALAS to honour Mr Norman's undertaking, the major thrust of his argument was to secure the relief set out in the interlocutory summons of 3 December - that is, to retain the status of the plaintiff as employed solicitor until the hearing of the substantive proceedings for relief instituted in this Court on 3 December 1985 by proceedings 719 of 1985. To some extent, therefore, but only to a limited extent, the purpose was to secure relief rendered necessary by NAALAS' failure to honour Mr Norman's undertaking. NAALAS was successful, the application of 3 December being refused. Accordingly, I consider that the appropriate order is that NAALAS should have 75% of its costs of the hearing before me
on 23, 24 and 31 January.


As	I	noted	earlier,	the		parties	were		afforded	an opportunity		to		deal	with	the	question	of	costs	on
31 January. The plaintiff sought and was granted  leave  on 5 March to argue the question of costs further, having been warned that the price of leave might be that the costs of the day might in any event be awarded against him. A very thorough and comprehensive argument was then presented by the  plaintiff.   It has succeeded in part.  I consider that



the appropriate order is that NAALAS should have 75% of	its costs in respect of the hearing on 5 March and of today.

In	the	result, therefore, NAALAS should have its costs of the hearings on 4 and 23 December 1985	and	75%	of	its
costs	of	the	hearings on 23, 24 and 31 January, and 5 and
17 March.


The plaintiff should have his costs of	the	hearing	on
20 January.


Orders accordingly.	Certified a proper case for counsel to attend on 4 December 1985 and 20, 23 and 24 January 1986.






