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BETWEEN:
HARRY ARTHUR WILLS PANTON as
Administrator of the Estate of ALAN JOHN WILLS PANTON (Decease
Plaintiff
AND:
JACOB MOLENAAR
Defendant



REASONS FOR JUDGMENT
(delivered 30 June 1986)


By Notice of Motion filed on 26 June 1986 the plaintiff sought an order pursuant to Order 35 Rule 6 that the defendant be held liable to the plaintiff in this action, with damages to be assessed.

The application came on before me on 27 June. The defendant's solicitors had been served with the Notice of Motion and supporting affidavit on 26 June. Under Order 54 Rule 5 the defendant was entitled to 2 clear days notice, an entitlement he did not waive. Counsel for the plaintiff applied for time to be abridged under Order 63 Rule 5(1) to such extent as would enable him to move on 27 June.





I deal first with the application to abridge time. It is a discretionary matter, the question being: what does the justice of the case require?  Where the application is for the entry of judgment as here, I think it would be unusual to abridge time. The plaintiff's reason for urgency is that the Law Reform (Miscellaneous Provisions) Amendment Act 1986 is shortly to come into force and will have the effect of taking away an element of his claim if he has not secured judgment prior thereto. This is an estate action, a claim for damages by the estate of a deceased person killed by the allegedly negligent act of the defendant. The action is brought under s.5 of the Law Reform (Miscellaneous Provisions) Act, which provides for the survival of actions in a form common throughout the Australian jurisdictions.

The law is clear that the damages recoverable in such an action include an amount calculated with reference to the deceased's loss of earning capacity in his "lost years", that is, the years of working life of which he was deprived by the accident; see the decision of the High Court Fitch v Hyde-Cates (1982) 39 ALR 581, handed down on 6 April 1982. That decision made it clear that a defendant might incur a double liability; first to the estate in an action under the Law Reform (Miscellaneous Provisions) Act for the loss of earning capacity, including that capacity in the "lost years"; and second, to the deceased's dependants in their action under the Compensation (Fatal Injuries) Act.




The possibility of the damages being duplicated is very real where   the   beneficiaries    in  the  estate  are  not the
dependants, as Fitch's case (supra) makes it clear that when assessing damages in the estate action for loss of earning capacity in the "lost years" there is no deduction made  for
future expenditure on the living expenses of the deceased's dependants. In Fitch's case Mason J., who wrote the leading judgment, noted at p.593 that the matter might require legislative attention. The reason is clear enough: as Professor Atiyah pointed out in November 1971:-

"(the executor making the estate claim) does not take over the deceased's widow and children, nor does he have to maintain them. Since the dependants already have their claim under fatal accidents legislation, policy obviously is overwhelmingly against allowing such a claim to be made for the benefit of a deceased, while admitting for a living plaintiff." (45 ALJ 700).


Against that background it is not surprising that the States promptly enacted uniform legislation with a view to abrogating the effect of Fitch's case, by providing that damages shall be assessed in an estate claim without reference to the future probable earning of the  deceased, had he survived. Queensland had already changed its law in 1972; 4 of the other States changed their law in 1982,  as did the Australian Capital Territory, while Tasmania changed its law in 1983. Most of the States adopted a transitional provision akin to s.5 of the Law Reform (Miscellaneous



Provisions) Amendment Act 1986 (N.T.). This provides  that the change in the law applies to any cause of action arising before the commencement of the Act (1 July 1986) but has no effect where judgment has already been given.

Against this background the plaintiff moves urgently for judgment. It is clear that the plaintiff may suffer irreparable prejudice in maintaining his claim if the Act comes into force before he has obtained  judgment.  On the other hand, no convincing reason has been shown.by the defendant for the plaintiff's application not to be dealt with urgently. It is not  suggested  that the defendant cannot grapple with the issues involved, despite the lack of time. For this reason, and although it  is unusual, I consider that time should be abridged to such extent as was necessary to enable the argument to be dealt with on
27 June.




day.
 
The application was fully argued before me on	that I first set out some of the factual background to the
application.


On 5 February 1985 the plaintiff instituted this action. The endorsement on the writ, so far as is presently relevant, was as follows:-

"1. On the 5th day of October 1983, ALAN JOHN WILLS PANTON was a passenger in a vehicle driven by the Defendant





along Lassetter (sic) Highway near Mt Ebenezer in the Northern Territory of Australia when that vehicle overturned.

	As a ALAN

 result	of	this JOHN	WILLS PANTON
 overturning, died on the
6th day of October 1983.

	The said overturning occurred as a result of negligent driving on the part of the Defendant.

PARTICULARS OF NEGLIGENT DRIVING
	Driving without due care.


	Driving at	a	speed	that	was excessive in the circumstances.


	Failing to so drove or mainovre the motor vehicle so as to avoid overturning the same.


	And the Plaintiff relies on the Doctrine of Res Ipsa Loquitur.


	The Plaintiff is the father and administrator of the estate of the said ALAN JOHN WILLS PANTON deceased and brings this action for the benefit of the said estate pursuant to the provisions of the Law Reform (Miscellaneous Provisions) Act. Letters of Administration were granted to the Plaintiff out of the District Probate Registry at Bristol in the United Kingdom on the 7th day of March 1984.


	At the time of his death, the said ALAN JOHN WILLS PANTON was twenty one (21) years of age, and enjoyed good health and had a normal expectation of life and by his death his said estate has suffered damage, and claims funeral expenses.".



On		5  November	1985	the	defendant	entered	an Appearance.	On 10 December 1985 a Defence was delivered	in



which, inter alia, the defendant admitted the allegations of fact in paras 1 and 2 above, denied the allegation in para.3, and did not admit the allegations in paras 4 and 5.

Against that background the plaintiff now moves for judgment under Order 35 Rule 6 which provides that a party may -


" where admissions of fact have been made, either on the pleadings, or otherwise, apply ... for such judgment or order as upon such admissions he may be entitled to ...".


The Court has a discretionary power on such an application to give such judgment as it thinks just but the power must be exercised with great caution; see Re Registered Trade Mark "Certina" (1970) 44 ALJR 191. The purpose of the Rule is to prevent delay and expense as much as possible where the admissions relied on are clear and unequivocal. So the power will be exercised in a clear case. Thus in Lancashire Welding Ltd v Harland and Wolff Ltd (1950) 2 All E.R. 1096 where a defendant had admitted it was liable to the plaintiff for a small amount of the liquidated claim, and had paid that amount into Court in a form which made it plain that the plaintiffs could take it out only if they accepted it in full satisfaction, the Court of Appeal held that the plaintiffs should be allowed to enter judgment for the unconditionally admitted sum.



It may be noted that in an action for damages for negligence, as here, an admission of negligence without admission of damage flowing from the negligence is insufficient to entitle a plaintiff to  interlocutory judgment with damages to be assessed, the type of judgment sought here. Authority for this proposition is found in Blundell v Rimmer (1971) 1 All E.R.1072. In that case, negligence was admitted but it was denied that the plaintiff had suffered any damage therefrom. It was held that the admission was insufficient to found an entitlement to judgment under the English equivalent of Order 35 Rule 6, because unless both essential elements of the cause  of action - the breach of duty of care and the resulting damage
- were admitted, no claim against the defendant had been established. An admission of negligence is not necessarily an admission of liability. See also Rankine v Garton Sons & Co Ltd (1979) 2 All E.R. 1185.

The plaintiff relies upon 3 sets of admissions of fact alleged to have been made by the defendant.

The first set of admissions relied on are constituted by the admission in the Defence of paras 1 and 2 of the Statement of Claim. It can be seen that these admissions do not go as far as the  admissions  in Blundell's case (supra). The defendant denies  negligence and does not admit damage. Accordingly, the admissions in



the Defence do not warrant any form of judgment in the action.


The second set of admissions are said to be those contained in a letter from the defendant's solicitors to the plaintiff's solicitors dated 13 June 1986, which appears as annexure "C" to the affidavit of Ian Morris sworn on 26 June 1986 and filed herein in support of the application. The defendant objected to this letter being admitted into evidence on the basis that it is a communication between the respective solicitors made in the course of an attempt to settle the action, and is thus protected from disclosure unless both parties consent. The letter is not headed "without prejudice", but the absence of that shibboleth does not matter if by its true nature the letter is a genuine attempt to compromise the dispute and the statement in respect of which privilege is claimed has some bearing on negotiations for a settlement; see Rodgers v Rodgers (1964)
114 CLR 608 at 614 and Field v Commissioner for Railways for New South Wales (1957) 99 CLR 285 at 291. It was not suggested that I should take evidence on the voire dire to resolve this question.


I	have	examined	the	letter	for deciding whether the	letter	is			privileged
 
the purpose of on	the	basis
advanced.	The relevant parts read as follows:-



"In this matter we have been instructed to admit liability subject to there being no claim for property damage.


You might also care to submit a proposal for settlement of this matter.".


I consider that the better view is that the defendant's contention is correct: the letter involves an offer to compromise, it is impliedly made "without prejudice", and it cannot be given in evidence against the defendant as an admission without his consent.

That is sufficient to dispose of the second set of admissions on which the plaintiff relies, but in case I am wrong in that view I proceed to deal with the alternative submission by the defendant. That is, on the basis that the letter constitutes an admission and is receivable as such. The letter was received by the plaintiff's solicitors on
16 June. Annexure "D" to Mr Morris' affidavit is a telex from the defendant's solicitors of 18 June to the following effect:-

"Our client wishes to reconsider the offer of admission of liability contained in our letter dated 13th June. Accordingly, it is necessary for us to withdraw the offer until we obtain further instructions.".



So the admission of liability received on 16 June was withdrawn on 18 June. It is clear that the plaintiff had not in those 2 days taken any steps in reliance on that admission nor had he in any way acted upon it. I consider that no question of estoppel arises, and that it was open to the defendant to withdraw the admission as he purported to do. The plaintiff had not been prejudiced in any way and there can be no question that judgment for the plaintiff would be given on that basis in those circumstances. Further, I consider that the admission was in any event a conditional admission, being made "subject to there being no claim for property damage". It is clear that a conditional admission is receivable into evidence only if the condition is fulfilled; there is no suggestion here that the plaintiff advised the defendant that the condition was acceptable. It
is not the case, as the plaintiff contends, that the condition was an empty condition because the plaintiff had made no claim for property damage; such a claim could be sought to be raised later. In  the result I would have upheld the defendant's alternative submission, had it been necessary to consider it.

The third set of admissions on which the plaintiff relies are said to be admissions in a separate action (No.31 of 1984) brought by the deceased's brother against the defendant as a result of the same accident in which the deceased received his fatal injuries. It is said that no



Defence has been filed in that action and that it is proceeding on the  basis of an assessment of damages only; and that though no specific admission of liability has been made the plaintiff in that  action is presently entitled under Order 31 Rule 4 to enter interlocutory judgment for default of Defence, with damages to be assessed. As to this contention, it is sufficient to state that I know of no authority for the proposition that an admission of liability by the defendant in a separate action may be relied upon as an admission of liability by the defendant in this action. Any such admission is not conclusive evidence in proceedings between the same  parties on a different issue; still less can it constitute an admission between different parties.

It will be noted from para.4 of the endorsement on the writ that the plaintiff sues pursuant to Letters of Administration granted to him in the United Kingdom. These Letters of Administration have not been resealed in this Court, as provided for in s.111 of the Administration and Probate Act. This Court cannot recognize the plaintiff's standing in this litigation to represent the interests of the deceased until the U.K. Letters of Administration have been resealed. This is not a matter which can be cured by waiver or by submission; see the review of the authorities on the need for a properly appointed personal representative by Muirhead J. in Parsons v Australian Telecommunications Commission (1983) 28 NTR 19 at 32-35 and Nygh's Conflict of



Laws, 4th ed., pp. 480-1. The plaintiff presently has no right to sue as personal representative of the deceased in these proceedings. For present purposes, the result is that there can be no question of entering judgment for the plaintiff at this stage.

I note that nowhere in these proceedings is it indicated whether the deceased was a resident of  the Northern Territory at the time of his death. This is an important matter for present purposes because under  the Motor Vehicles (Compensation) Act, it is only if he was a non-resident that his estate may claim for future pecuniary loss. In Wickham v Tacey (unreported, 22 October 1985) O'Leary C.J. held that the fact of non-residence should be pleaded;  his Honour's analysis is cogent and compelling and I respectfully agree with it.

For the various reasons indicated above I consider that the plaintiff's application of 26 June must be refused, with costs. Order accordingly.




