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GG (A juvenile)
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CORAM:	KEARNEY J
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REASONS FOR DECISION
(Delivered 23 May 1989)

The application

On 6 March 1989 at Alice Springs the appellant, a juvenile aged 16 years, applied to extend the time permitted by s 171(2) of the Justices Act to institute two appeals against the severity of sentences of detention imposed by the Juvenile Court at Darwin. Part VI of the Justices Act, comprising ss 162- 179, regulates appeals from the Juvenile Justice Court; see the Juvenile Justice (Appeal) Rules. It quickly became clear that the application did not meet the requirements of s 171(2) of the Justices Act. The application was ultimately argued before me on 17 and 22 March, on the basis that pursuant to s 165 of the Justices Act, compliance with the time limit in s 171(2) should be dispensed with, and the appeals heard together on the basis of the Notices of Appeal of 6 March which were handed up on 17 March.


	It was common ground during the course of argument that one matter relevant to the question whether the time limit in s 171(2), a condition precedent to the right of appeal, should be dispensed with, was the likelihood of the appeals succeeding. In the result, the proposed appeals sought to be instituted by the Notices of Appeal of 6 March were fully argued on their merits.
	I note in passing that the matters relevant to extending a time limit for appeal were recently discussed by the Court of Criminal Appeal in Green v The Queen (1989) 95 FLR 301, per Asche CJ at pp 302-4 and per Rice J at pp 309-12; see also Ahwan v The Queen, unreported, Court of Criminal Appeal, 22 March 1989 at pp 26-27 per Nader J. These matters appear to be equally relevant, when the time limit is sought to be dispensed with.



The orders sought to be appealed

	On 13 December 1988 the appellant was sentenced by the Juvenile Court at Darwin to terms of detention following his conviction on 2 charges. He received 4 months detention for unlawful entry on 9 December and 1 month, to be served concurrently, for possessing a housebreaking implement at the time. His conviction for these offences also meant that he was in breach of his existing probation order of 8 July 1988; the learned Magistrate ordered that he serve an outstanding period of detention of some 9 months, service of which had been suspended when he was placed on probation in July. As the 4-month term was ordered to be served cumulatively upon this period, the total effective period of detention imposed was some 13 months. Appeal No. 9 of 1989 relates to this period of detention.
	Eight days later, on 21 December, he was sentenced by a differently constituted Juvenile Court at Darwin to further terms of detention for offences he committed after 13 December, following an escape. For an unlawful entry on 19 December at Wildman River he received 3 months, to be served cumulatively upon the sentence of 4 months imposed on 13 December.  For stealing on 19 December and unlawfully attempting to enter a building on 20 December, he was sentenced to terms of 3 months detention, each to be served concurrently with the first sentence of 3 months.

For absconding on 19 December from the detention to which he had been sentenced on 13 December, and for unlawfully using a motor vehicle on that day, he was sentenced to two concurrent terms of 3 months detention, 2 months of each term being ordered to be served cumulatively upon the first sentence of 3 months for the unlawful entry of 19 December. In the result, the total effective term of detention imposed on 21 December was 5 months, and this was ordered to be served cumulatively upon the effective sentence of some 13 months imposed on 13 December. Appeal No. 10 of 1989 relates to this period of 5 months.
	It can be seen that, in all, the appellant was sentenced to terms of detention aggregating some 18 months, with effect from 13 December 1988.



The appeals

	The sole ground of appeal on which he seeks to rely in each Notice of Appeal is that the sentences imposed on 13 and 21 December are, in the aggregate, manifestly excessive.
	Mr Lindner of counsel for the appellant first submitted that the Juvenile Court at Darwin had on both 13 and 21 December failed to take into account certain materials pertaining both to the commission of the offences and to the circumstances of the appellant, which would have mitigated the severity of the sentences imposed. It was because those reports were not taken into account that the sentences were said to have been manifestly excessive; no other reason was sought to be adduced to support the sole ground of appeal, except that the effective total period of detention of 18 months was said to be "crushing".
	The materials in question consisted of two reports which had not in fact been placed before either Juvenile Justice Court. They consisted of a Psychological report on the appellant by Mr Paul Moffitt dated 6 October 1983, and a psychiatric report by Dr Fereday dated 8 March 1989 which, in so far as it dealt specifically with the appellant, related to a consultation in February 1985.
	Mr Lindner then sought to adduce those reports on the appeals, as fresh evidence. This was necessary as clearly the Juvenile Court could not be said to have erred, in not taking into account

materials which had not been placed before it. Before any fresh evidence can be received on appeal, the requirements of s 176A of the Justices Act have to be met, including the furnishing of a "reasonable explanation" for the failure to adduce the evidence before the Juvenile Court.
	By way of a "reasonable explanation" Mr Lindner submitted that Mr Moffitt's report should have been located in December 1988 by the solicitors then acting for the appellant, and adduced in evidence before the Juvenile Court on both 13 and 21 December. He submitted that the solicitors had failed to locate it because they had not obtained instructions from their youthful client as carefully as they should have. On this aspect the appellant deposed that his solicitor had spoken to him "briefly" before appearing for him on 13 December, and had not asked him if he had ever "undergone any psychological or psychiatric assessment". He said that he was not aware that he should have told his solicitor about his having been previously seen by Mr Moffitt and Dr Fereday, as he had not been required to disclose this on his previous Court appearances, or to his Probation officer. Mr Lindner submitted that the appellant's solicitor should have asked him those questions about assessments, and should also have asked him whether he had had any medical problems; on the last point, Mr Lindner submitted that the appellant had an obvious speech impediment and that this alone should have put his solicitor on enquiry as to how that had arisen. He submitted that the solicitor should have made these inquiries of his client, and, if he had, the existence of Mr Moffitt's report of 6 October 1983 and of the fact that Dr Fereday had professionally encountered the appellant (as now set out in her report of 8 March 1989, excepting the last paragraph) would have come to light, and the materials would have been placed before the Juvenile Court.
	I am prepared to accept for the reasons which appear later that for the purpose of these appeals the solicitor made no enquiries as to the appellant's medical, psychological or psychiatric background. On 13 December he put very little to the Court; in particular, he did not address in mitigation. However, it is equally clear that on 13 December the learned Magistrate already knew a good deal about the appellant, having sentenced him in January, granted him probation in July on a reconsideration of that sentence under s 61 of the Juvenile Justice Act, and seen him again in

November on an interim report. Further matters were also placed before his Worship on 13 December by Probation Officers.
	What is required of counsel for an accused in Court involves decisions which call for his personal judgment. He must of course exercise reasonable care and skill in carrying out his primary duty to protect his client and advance his cause in every way, but how he carries out that duty depends on the particular circumstances of the time and case. It is clear that where, as a result of incompetent legal representation during sentencing, a Magistrate is left to impose sentence without taking fundamental facts into account, this Court will admit these facts and make an appropriate adjustment to the sentence; see Katrina Dhalene Abbott (1985) 17 A Crim R 355. In that case, the material was "highly relevant" and bore "very significantly" on the sentence imposed.
	At one point during the argument it seemed that Mr Lindner no longer sought to rely on a lack of proper inquiry by the appellant's solicitor, as constituting a reasonable explanation for the failure to adduce the reports in evidence before the Juvenile Court. It appeared that his submission was that, in terms of s 176A(1)(b), "a reasonable explanation for the failure to adduce" that evidence before the Juvenile Court was to be found in the appellant's youth, his lack of knowledge of Court proceedings, and the general context in which the charges were heard. However, it later became clear that Mr Lindner still relied on his submission that the appellant's solicitor should have made further investigations (and placed the resulting evidence before the Court); and, further, that the appellant's case had been inadequately presented to the Court both on 13 December and 21 December. This amounted to a separate submission in support of the ground of appeal that the sentences were manifestly excessive.



The proceedings before the Juvenile Court on 13 and 21 December 1988

	On 13 December the appellant pleaded guilty to the two charges in question, and admitted he was in breach of his probation of July. The facts relating to those offences were placed before the Court. As noted earlier, the learned Magistrate had dealt with the plaintiff for other charges in

January 1988, had reconsidered his case in July 1988, and seen him again in November 1988. In January 1988 his Worship had sentenced the appellant to terms of detention aggregating some 16 months, following his conviction on 13 counts of unlawful entry, 13 of stealing, and one of damaging property. These findings had, in turn, meant that he was in breach of an earlier probation order of 13 April 1987. When he reconsidered the case in July 1988, under s 61 of the Juvenile Justice
Act, his Worship had before him a progress report on the appellant. After the appellant was released on probation in July 1988, on conditions set out in the order, he obtained work, but lost his job before the end of November.  He then moved out of his mother's home to live with his brother in a hostel. On 9 December he was apprehended for the offences for which he was before the Court on 13 December. In sentencing the appellant on 13 December the learned Magistrate said, inter alia,
"Firstly, these two offences (that is, the unlawful entry and possession of a housebreaking implement) to which you have pleaded guilty this morning I convict you on each of those offences. By virtue of those convictions you are in breach of your order for probation, that is that you be of good behaviour for a period of 12 months. You might remember I released you in July to be of good behaviour for 12 months. So because you're in breach of that probation I commit you to detention for the balance of the outstanding period that I suspended when I released you in July, that is, 9 months and 9 days.

This offence to which you've pleaded guilty – it worries me that you were before this court on 22 November when I reminded you of your obligations under the probation. I was told that you were working and you were living at home with your mother. Within 2 weeks of being in court, or just over 2 weeks, you were out committing offences for which you were originally sentenced to 15 (sic, 16) months detention.

It seems to me the message isn't getting home to a number of you fellows about their obligations when they're released on probation. You, above all were given an opportunity of early release (in July) and it disappoints me to see that you not only breached that reconsideration but you've gone ahead and committed further offences. There is no room in my view for too much leniency. I can sentence you to 6 months detention on each of these new offences. I'm not going to do that. I'll convict you on each of these and I sentence you to 4 months detention for entering the building on the night of 9 December 1988 and I give you 1 month for the possession of the housebreaking implement. I make that concurrent, but I make the 4 months cumulative to the 9 months I've just reimposed on you. Making a total of 13 months detention.

I order that you be kept in detention notwithstanding	you reach the age of 17 years. Where you go I leave it up to the authorities at Juvenile Justice.
I'm not going to recommend you go to the Wilderness Camp and I'm not going to recommend when you should be brought back for reconsideration (under s 61 of the Juvenile Justice Act). I've already done that once and you'll have to show clearly to me and the authorities that you are well and truly ready for release if in fact that is what's going to happen next time." (emphasis mine).

	On 21 December the appellant appeared before a differently constituted Juvenile Court at Darwin. He was represented by a different solicitor, from the same Legal Aid body. The facts to which he then admitted were as follows:-

"... on Monday, 19 December 1988 at approximately 11 pm, the defendant and his two companions escaped from the Wildman River camp by cutting through security mesh over a window with a pair of bolt cutters they had procured from the camp storeroom earlier that day. Once outside walked to the Wildman River Ranger Station which is nearby. Once there gained entry to the compound by cutting a hole in the wire fence again using the bolt cutters. Using the bolt cutters a further time they cut the security mesh near the front door to the ranger's residence, opened the door and entered the premises. Searched the premises and with the aid of a torch found and removed a bottle of Jim Beam, two bottles of Kahlua, $4 in cash and a set of car keys. Left the premises, went to the compound and using the keys that they'd found stole the Wildman River Conservation Department's Toyota.

Drove into Darwin. Went joy-riding then went to the premises of Darwin Honda in McMinn Street where they attempted to enter the premises in order to steal a motor cycle. They were disturbed by a security guard on patrol and they fled abandoning the Toyota. Later on gave themselves up to Mr Nuku (the officer-in-charge of the Wildman River camp)."

His solicitor asked for a "similar order" to that imposed on one of his escaping companions, D, aged

15. The learned Magistrate enquired into the reasons that the appellant had lost his job on a cattle station following his release on probation in July, and observed that that loss of employment had "not necessarily (been) his fault". His Worship noted that the appellant had done "reasonably well" while in detention before, enquired further into the appellant's background, and noted his prior record.
	When sentencing the appellant on 21 December 1988 the learned Magistrate said, inter alia


"I simply express an opinion that with the record you have and at the age you are it seems to me that most people would regard you as more to blame or being in a greater position, a better position, to stop this stupidity that was about to take place (that is, the absconding from Wildman River) than for example the young fellow (D)."
	The younger co-offender D was sentenced to 3 months detention for absconding and from his Worship's remarks when sentencing D it is clear that he intended to impose one-half of the maximum sentence which he had been wrongly informed by counsel was 6 months. It is now clear that in December 1988 the maximum punishment under s 91(2) of the Juvenile Justice Act for absconding from detention was 28 days. It is reasonable to assume that his Worship adopted the same approach in imposing on the appellant a sentence of 3 months detention for absconding. That sentence cannot stand and must be quashed as being in excess of jurisdiction; see R v Hannan; ex p Abbott [1986] NTSC 22; (1986) 41 NTR 37. However that does not affect the aggregate of the sentences imposed on the appellant on 13 and 21 December.
	I note here that, apart from the offences dealt with on 18 January 1988, the following offences had been found proved against the appellant on 13 April 1987 before the Juvenile Justice Court: 7 counts of unlawfully entering buildings, 6 of unlawfully entering dwellings, 18 of stealing and 14 of interfering with motor vehicles. The Court did not record convictions but for each of these offences he was placed on 12 months’ probation. The Juvenile Justice Court at that time had the benefit of a report by a Juvenile Justice Officer, Mr Boettcher, of 13 April 1987. At that time the appellant was 14 years of age. Mr Boettcher's report dealt, inter alia, with his discussions with the appellant's mother, and noted a report by the Department of Education relating to the appellant, dated 17 November 1986. It is clear that the learned Magistrate had these details, on 13 December.



The significance of the reports

	I have read the 2 reports which Mr Lindner seeks to adduce as fresh evidence. They relate to matters in the appellant's younger days, when he was 11 and 12.

Much has happened since. In December 1988 the Juvenile Court in Darwin was concerned with a juvenile who was then 16, had had further experiences and had acquired a background in crime. Furthermore, he was a person whom the learned Magistrate on 13 December well knew. I consider that there is nothing in the 2 reports which would have affected in any way the periods of detention
imposed on 13 and 21 December, had those reports been before the Juvenile Court on those occasions. This is not, on the facts, a case such as Abbott (supra). Accordingly, the fact that the reports were not before the Juvenile Court on those occasions is of no consequence.


The pleas in mitigation

	Mr Lindner argued persuasively that in general the appellant's solicitor should have endeavoured to cast the commission of the offences in a different light, such as would have reduced the sentences imposed. An attack upon the conduct of a case by counsel is a serious matter and needs to be adequately supported. It is not sufficient to make allegations from the Bar table; affidavit evidence is required - see R v Swan (1987) 27 A Crim R 289. I respectfully agree with the observations of Demack J at p 293:-

"It seems to me also important to affirm that when an accused person is represented by counsel he has to accept the manner in which counsel conducted the trial so that in the ordinary course it is not possible in this court to seek a new trial on the basis of counsel's conduct which inevitably involves questions of tactics and of forensic advantage."

See also the observations of Carter J at p 309. Accordingly, I reject the submission based on the alleged inadequacy of counsel's presentation of the case in mitigation.


The "crushing" nature of the aggregate sentence

	Sentences of detention aggregating 18 months, imposed on a 16 year old youth, undoubtedly constitute a heavy punishment. The proper approach to sentencing requires that a person be sentenced for his criminal conduct; see the observations of Wells J in Attorney-General v Tichy (1982) 30 SASR 84 at pp 92-3. The concept of a "crushing" sentence was discussed in R v Vaitos (1981)4 A Crim R 238; it involves the imposition of a sentence such that little hope is left to a detainee for his reformation. While the matter is necessarily somewhat impressionistic, I consider that the aggregate sentence is crushing in this sense.


The effect of s 61 of the Juvenile Justice Act

	The effect of s 61(5) of the Juvenile Justice Act is that, because of the appeal, the sentences can no longer be reconsidered under s 61. That result is possibly unintended by the Legislature.  It is clear from the sentencing remarks of the learned Magistrate on 13 December underlined at p 10, that his Worship contemplated, correctly, that the appellant was still open for reconsideration under s 61, and sentenced on that basis. Now that is no longer the case. I consider that if in December 1988, the appellant's sentence had not been open to reconsideration under s 61, his Worship would have mitigated the aggregate punishment to some degree, possibly by taking into account the fact that the appellant had been of good behaviour for 5 of the 12 months required of him by his Probation order of July. I see no reason why the fact that the appellant has exercised his right of appeal should be taken as affecting the way his Worship would have approached the matter.



The disposition of the appeals

	Bearing in mind the considerations relating to the question of what is "reasonably practicable" in s 165, discussed by Muirhead ACJ in Fry v Williams (1985) 2 NTJ 396 and by Forster CJ in Seven v Seears (1984) 4 NTJ 1112, I consider that sufficient material has been placed before this Court to warrant dispensing with the time limit in s 171(2) of the Justices Act, and to enable the appeals constituted by the Notices of Appeal of 6 March to be heard instanter. I order accordingly.
	Because the appellant was eligible in December 1988 for a reconsideration of sentence under s 61, and this was before his Worship's mind when sentencing, and the appellant is no longer so eligible, the appeal in proceedings No. 9 of 1989 is allowed in part. The order directing that 9 months and 9 days detention be served, as a result of the breach of the probation order of 4 July 1988, is quashed; in lieu thereof a sentence of 5 months detention is imposed, to be served with effect from 13 December 1988. The other sentences imposed on 13 December are affirmed, both as

to the length and concurrent/cumulative nature of their service. In the result the effective aggregate sentence imposed in appeal No. 9 of 1989 is 9 months detention.
	As to the sentences imposed on 21 December, the sentence for absconding is quashed for the reasons set out earlier. As the probabilities are that the learned Magistrate on that occasion would also have borne in mind the then eligibility of the appellant for reconsideration under s 61, when sentencing, and that eligibility no longer obtains, I consider that to avoid "crushing" and on the application of the totality principle, the sentence of 3 months detention for the unlawful use of a motor vehicle should be served wholly concurrently with the other sentences imposed that day, instead of part concurrently and part cumulatively. In the result the aggregate of the sentences imposed on 21 December is 3 months detention, to be served cumulatively upon the aggregate sentence of 9 months detention imposed on 13 December.
	In all, the effect is that the appellant is ordered to serve 12 months detention with effect from 13 December 1988, and to that extent the appeals are upheld. Orders accordingly.


