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Bailment - warehouseman - whether general possessary lien - whether recognised by common law.

Contract - formation - agreement as to terms - intention to create legal relations.
Costs - multiple defendants - Sanderson order.

Damages - conversion - presumption as to condition of goods.

Damages - exemplary - when awarded - object of award of exemplary damages.

Judgment & Orders - detinue/conversion - requirement of election before judgment.
Judgment & Orders - interest - damages - interest to date of judgment.
Landlord & Tenant - lease - fixtures - removal of - right of tenant to remove.
Landlord & Tenant - lease - distress for rent - conversion of distrained item(s) by use.

Personal Property - abandonment - whether possible at law - whether abandonment to be established objectively or subjectively - renunciation of value for all purposes a necessary ingredient.

Personal Property - fixtures - tenant's fixtures - removal of.
Personal Property - title - whether extinguished by abandonment.
Practice & Procedure - interest - Civil Procedure Act 1833
- rate.
Tort - conversion - damages for.
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Tort - conversion - defences - jus tertii - whether available as between bailor and bailee.

Tort - conversion - possession - right to possession - jus tertii - whether available defence.

Tort - conversion - what constitutes - refusal to deliver up on demand - use - transfer to third party.

Tort - detinue/conversion - election - requirement of election before judgment.
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AND:
A.G.S. HOLDINGS PTY. LTD.
Second Defendant





CORAM: Angel J



REASONS FOR JUDGMENT
(Delivered the 21 day of June 1989)


As Mahoney JA. has observed (57 A.L.J. 30 at 33), delay is not synonymous with the passage of time.
None of the parties to this litigation has alleged delay on the other's part, either before or after the institution of these proceedings in 1984, the relevant events having occurred in 1981, 1982 and 1983.

Old grievances were vented in the course of the
8 day hearing when it became quite apparent that memories of many matters were dim and that in respect of other matters, evidence was largely reconstruction.


..



The first defendant and one George Korakas were at all material times the registered proprietors of a leasehold estate from the Crown of Lot 1763 Graffin Crescent, Winnellie.	Situate on that land are factory premises comprising three contiguous workshops together with two adjoining office areas.	The second defendant presently operates a furniture manufacturing business thereon.	The second defendant presently uses, inter alia, items of machinery and plant comprising a portion of the subject matter of the plaintiff's present claim.

In 1978, the plaintiff and his then wife Ann Joan Cook leased the northern workshop from the first defendant and Korakas.	Subsequently, by oral agreement, the plaintiff and his then wife occupied and used the middle and southern workshop together with the offices. The plaintiff initially used the premises for a furniture manufacturing business.		At first the business prospered. At one time, so the Northern Territory Development Corporation's records show, up to 25 people were employed in the business, known by its registered business name: Janco Furniture.

For the period 24th July 1978 to the 16th September 1980, the plaintiff and his then wife operated the business in that name.
,,




From the 16th September 1980 until the 24th July 1981, that business name was registered in the name of a company, Janco Furniture Manufacturers Pty. Ltd. - in September 1980, the plaintiff had not, to use Lord Denning's expression, 'incorporated himself', but rather had taken over a "shelf" company, formerly known as Symbeck (No.2) Pty. Ltd.

During the plaintiff's stewardship, the business had a number of Government contracts, but its initial prosperity was not to last.

In early 1981, all not being well, Janco Furniture Manufacturers Pty. Ltd. felt obliged to borrow
$30,000 from the Northern Territory Development Corporation.	The purpose of the loan was recorded in a floating charge over the Company's assets in favour of the Northern Territory Development Corporation thus: "Reconstruction of Debt", by which expression I understand one or more creditors are exchanged for another.	The Northern Territory Development Corporation took collateral security over the plaintiff's house by way of a third mortgage.	One might be pardoned for being reminded of George Ade's quip about houses being more covered with mortgages than with paint.

By early 1982, both the plaintiff and his Company were in a parlous financial situation.	The plaintiff realised this and took steps to sell the business.	Nothing came of his early attempts and by June 1982, as the plaintiff said in evidence:	"the cash flow was critical".	The plaintiff was in arrears of rent;	the Company was having difficulties paying salaries;		staff numbers had been cut and the income of the business was insufficient to meet debts when they fell due.

I have dealt with these matters, because as will become apparent, the financial circumstances of the plaintiff and Janco Furniture Manufacturers Pty. Ltd. in mid 1982 are important, not only in shedding light on many of the actions of the parties, but as the foundation of one defence put forward by the first defendant.

Before continuing with the narrative however, I shall say something of the pleadings.

The plaintiff's claim against the first defendant is for detinue and/or conversion of certain items of plant that are, or were at one time, used in the business of furniture manufacturing.	There is a variety of equipment involved, ranging from hand tools up to bench saws and other quite substantial wood working machinery.
The plaintiff's claim is also, in part, for goods sold and
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delivered.	The plaintiff alleges that prior to his departure to the Philippines in July 1982, he reached an agreement with the first defendant, or alternatively the second defendant, to sell the chattels listed in Exhibit
P.4 for the sum of $12,500.	The subject matter of the alleged sale is alternatively the subject matter of a detinue or conversion claim.		The plaintiff alleges he owns the subject chattels, or in the case of goods sold, that he owned them and passed title at the relevant time.	The plaintiff does not claim in trespass or for excessive distress.	The first defendant denies the plaintiff's title to the chattels and generally joins issue with the
plaintiff's right to conversion or detinue. defendants deny the alleged sale of goods.
 Further, both The first
defendant has not alleged that any of the goods comprised tenant's fixtures abandoned on re-entry:	as to which, see New Zealand Government Property Corporation v H. M. &    S. Ltd [1982] Q.B. 1145, Concept Projects Ltd v McKay	[1984]
1 N.Z.L.R. 560.	The first defendant has not pleaded that the plaintiff abandoned his goods in the sense of them being derelict, bona vacantia or in nullius bonis.

The first defendant counterclaims for $2500 arrears of rent and damages for breach of the written lease of 19th July 1978 and the oral agreements for lease in respect of the whole of the premises, during the period up to July 1982.	In evidence, the plaintiff admitted there
were $2500 arrears of rent.	Otherwise the first defendant's counterclaim is denied.

It is desirable that I say something of the parties, the credibility of both the plaintiff and the first defendant having been vigorously attacked in the course of the proceedings.

The plaintiff gave a confused and sometimes conflicting account of what actually happened.	In certain respects I think he has forgotten the true facts.	In some respects I think he has "built up a false reminiscence" by dwelling on what he should have done, rather than what he did.	Some of his evidence is unreliable.	I think the passage of time has much to do with this.	He said some silly things in the witness box.	At one stage, he claimed his Company owed the rent and not himself.		However, he quickly recanted that.		Notwithstanding some such silly instances, I exonerate him from stating deliberately what he knew to be untrue.	At times I think he exaggerated.	As shall be seen, I don't accept all his evidence.		In making my findings, I have not overlooked that no other officer of Janco Furniture Manufacturers Pty. Ltd. was called as a witness.	Indeed, even though counsel for the plaintiff opened that Mr. Nielsen, the one time factory manager and director would be called, he was not called.
Whilst it appears the plaintiff was a competent carpenter and joiner, it is quite apparent he was not a good business man.	By contrast, the first defendant was quite an astute man.	He is a man of some property with a number of business interests.	I accept that he is unable to readily read or write English.	I reject that he signed documents whilst unaware of their contents, just as I reject his feigned inability to understand spoken English. He sought to hide behind an interpreter, thinking, I suppose, it would assist him to deal with the cross examiner.		On occasions, it was apparent that he understood the cross examiner's question before translation and on occasions, he even answered questions in English prior to translation.	The plaintiff gave accounts of conversations between himself and the first defendant and it was never suggested to the plaintiff in cross examination that the first defendant was unable to converse in English.	The first defendant gave answers which, as he perceived it, favoured his cause, and he was an altogether unsatisfactory witness.	He has a history of dishonesty.	His demeanour in the witness box reflected that history.

I resume the narrative.	In July 1982, the plaintiff, with pressing creditors, was anxious to dispose of the business and rescue what he could out of it.	Janco Furniture Manufacturers Pty. Ltd. was by this time insolvent.	The first defendant was pressing the plaintiff
for arrears of rent.	Discussion ensued concerning the sale by the plaintiff to the first defendant, of the chattels later listed in Exhibit P.4.		The first defendant was an experienced builder.	He was shown round the premises by the plaintiff, and selected items of plant he considered would be useful in any furniture manufacturing business he might operate, either personally or via one of his companies.	The plaintiff arranged for P.4 to be prepared and both parties signed it.	Terms were agreed.	The first defendant agreed to pay $12,500 for the listed items.	The plaintiff expected payment of $10,000 after a deduction of
$2,500.


At that time the plant was in good order and condition and properly maintained.	I reject the first defendant's evidence that the selected items of plant were run down and in some instances inappropriate, in others too small, for his purposes.	At about the time P.4 was signed, the first defendant informed the plaintiff that he wished to consult his solicitor and have a formal agreement
drawn.	Before seeing the solicitor, the plaintiff and the first defendant attended upon A.G.C. Ltd. and C.B.F.C. Ltd.to effect an assignment of leases which Janco Furniture Manufacturers Pty. Ltd. had in respect of some other items of plant.	After the assignment of those leases the parties attended upon the first defendant's solicitor.
I think the plaintiff's memory is probably defective here and that the parties attended the solicitor on two occasions.	It doesn't matter much.	The solicitor prepared a draft agreement for sale from the plaintiff to the second defendant (Exhibit P.7) and I accept the plaintiff's evidence that this was the first he knew that it was proposed that the second defendant would be the purchaser.	Knowing that the plaintiff intended to go overseas, though not knowing when, and having secured an assignment of some of the manufacturing equipment, and knowing the poor financial circumstances of the plaintiff and his company and their inability to continue with the business the first defendant reneged and said to the plaintiff in the presence of the first defendant's solicitor, "I'll only pay you·half", or words to that effect.	The first defendant's solicitor was not called to corroborate the first defendant's version of these events.

Leaving aside, for the moment, itemisation and ownership of the goods in question, I am bound to say the plaintiff's case for goods sold must be dismissed.	As Lord Greene M.R. said in Eccles v Bryant and Pollock [1948] 1 Ch. 93 at 104:

"Parties become bound by contract when, and in the manner in which, they intend and contemplate becoming bound.	That is a question of the facts of each case •••"


As Higgins J. said in Barrier Wharfs Ltd. v W. Scott Fell & Co. Ltd. (1908) 5 C.L.R. 647 at 650:

"The law knows no gradations in the contractual relation.	It knows nothing of virtual agreements, or honourable understandings.	Even if the defendants were shown to have disappointed the legitimate expectations of the plaintiffs for some unworthy reason - to have meanly back out of almost completed negotiations
- the action must fail.	There is no contract unless the two parties mutually consented to be bound, one to the other by one agreement.
Moreover - though it ought to be superfluous to say it - it is one thing for two parties to settle what are to be the terms of an agreement, if it should be made; and quite another thing to make the agreement.	I have found, in my experience, that the two processes are frequently confounded; and, if I may judge from some of the cases to which I have been referred by Mr. Starke, the confusion has not always been avoided even in the Courts".

Here, although the parties agreed terms, I do not think the parties agreed to be bound contractually.	I think the plaintiff's claim against each defendant in contract must be dismissed.	There being no intention to be bound, it is unnecessary to consider the respective positions of the defendants:		H.J. Lyons & Sando Limited
v Houlson [1963] S.A.S.R. 29.	I should add that no claim in the nature of an estoppel or the making good of
non-contractual and non-fraudulent representations was argued.	Waltons Stores (Interstate) Ltd. v Maher (1988)
164 C.L.R. 387 was not pressed in aid of the plaintiff.
The plaintiff having failed in his action for goods sold and delivered, there remains his claim for detinue and/or conversion.	The plaintiff was required to elect between detinue and conversion:	Egan v State Transport Authority (1982) 31 S.A.S.R. 481 at 521, 547.	He has done so:	he has elected to take judgment in conversion.

Before dealing with the hotly debated issue as to the ownership of the chattels, I shall resume the narrative.

Having been jilted at the solicitor's office, the plaintiff and his wife went to the Philippines.	In the meantime, the plaintiff had instructed solicitors, and had paid some money into their trust account with instructions as to its disbursal.	As I have said, the plaintiff informed the first defendant that he was to travel overseas, though the first defendant was not told when.
The plaintiff made no demand for the chattels prior to going overseas.	The plaintiff at one time asserted he did demand the goods prior to departure, but his evidence is confused about this and I find he did not demand the goods until after his return in 1983.	Contrary to his denial, I find that on the occasion that the plaintiff and the first defendant were on the premises, the plaintiff did say "they can have the f•••g lot", or words to that effect.	Contrary
to the evidence of the first defendant, I don't think the plaintiff used the words, "the liquidator".	Although liquidation was imminent, the plaintiff's Company was not liquidated until some time in September 1982.	If  he  did use the words, I don't regard them to constitute any admission that the goods were those of the Company.	I take the effect of the plaintiff's angry remark to be that creditors, both company and personal, could have the lot.

The plaintiff departed for the Philippines, having rescued what he could from the wreckage, and having devoted or abandoned his house to its mortgagees.	It was duly devoured, and the Northern Territory Development Corporation, being inadequately secured, lost heavily.
Whilst I accept that the plaintiff had family reasons for his trip, I think his run down state of health and pressing financial difficulties were other reasons for his departure.	I accept counsel for the defendants' submission that, in large part at least, the plaintiff was fleeing his creditors.

When the plaintiff departed for the Philippines via a return first class air ticket with $11,000 of travellers cheques in his pocket, although he expected to return to Australia sooner or later, I don't think he
expected to see again the chattels that had fo1merly been used in the business.	Although he arranged for one Russell
in his absence to try to collect the chattels I do not think he did so with any real hope of their recovery.	It proved another failed rescue attempt.	In fact Russell without the plaintiff's authority 'sold' some of the items to the first defendant for $900.		The plaintiff never held Russell out as a selling agent.	Not surprisingly, Mr Russell has not been heard of since.

Upon his return to Darwin, after an adventure involving capture by terrorists and release upon payment of a ransom, the plaintiff by then a broken and broke man, requested the return of the subject chattels from the first defendant.	The first defendant said that upon payment of the arrears of rent he would release the goods, but not otherwise.	In the meantime, the first defendant had caused or permitted the second defendant to use the goods in its business operations upon the premises.	In some instances that use has continued to today.	In other instances I am unable to find the periods of use.	I am  satisfied  that some of the property was used to exhaustion.	In the meantime, also, creditors and subsequently the liquidator of Janco Furniture Manufacturers Pty. Ltd., had descended upon the first defendant's premises and taken some items.
The liquidator took a fish tank and some furniture.	As I have said, the plaintiff did not expect to see the property again.
In answer to the plaintiff's claim in conversion, the first defendant, as I have said, generally joined issue.	In particular, the first defendant disputed ownership of the chattels.	I might have been greatly assisted if the liquidator had given evidence.	The first defendant argued that the plaintiff had not shown, on the balance of probabilities, that he owned the chattels in question.	It was said that the chattels were used in the business operated by Janco Furniture Manufacturers Pty.
Ltd. and that there was just as much evidence that the property was that of that Company as that of the plaintiff.	It was also said that some of the chattels the subject matter of the claim were purchased by the first defendant or the second defendant from Russell, the authorised agent of the plaintiff.	Counsel for the plaintiff submitted that the plaintiff could not be criticised for not calling the liquidator as the first defendant had not specifically pleaded that the property
was that of the Company rather than the plaintiff, and that in any event, a plea of jus tertii was not open.

It is clear that the plaintiff was not in actual possession at the time of the alleged acts of conversion, whether that conversion be by way of use or by way of a failure to return upon demand.	The plaintiff relinquished custody to the first defendant who accepted it upon
re-entry.


It has been said to be a controversial question as to whether the jus tertii defence is available where a plaintiff is not in possession at the time of the alleged conversion:	Sackville and Neave:	Property Law Cases
and Materials (4th edn.), para. 2.10.	The controversy appears sufficiently from the writings of Atiyah in (1955)
18 Mod. L.R. 97, Jolly in (1955) 18 Mod. L.R. 371 and Roberts in (1982) 45 Mod. L.R. 683 at 686 - 7.

There is older authority for the proposition that a bailee may not set up a defence of jus tertii in an action by his bailor:	Armory v Delamirie (1722) 1 Strang. 506; 93 E.R. 664;	Stonard v Dunkin (1809) 2 Camp. 344; 170
E.R. 1178; cf Wilson v Lombank Ltd (1963] 1 W.L.R. 1294; however, I don't think it is necessary to enter this controversy.	I accept that the goods in question were those of the plaintiff rather than his Company.	I accept the plaintiff's evidence on this, and notwithstanding that Nielsen, the plaintiff's first wife, and the liquidator were not called.	I think it is of especial significance that the liquidator, whilst the plaintiff was overseas, attended the first defendant's premises and "picked over", if I may be permitted to use such an expression, the remnants, without asserting any claim on behalf of the Company to what is now in issue.	I am also fortified in my conclusion by the contemporaneous list of the
plaintiff's property prepared at his behest by a company employee from then existing records independently of the plaintiff.

The first defendant then argued, granted that the property was originally the plaintiff's, having left the goods on the premises and fled in the circumstances I have already mentioned, that the plaintiff abandoned the property, thereby depriving himself of title, or at least of any right to possession sufficient to ground an action for conversion.	The plaintiff, for his part, denied abandonment as a fact, and furthermore submitted that abandonment of chattels was a legal impossibility.	No authority was cited by either party in support of these submissions.


In Moorehouse v Angus and Robertson (No. 1) [1981] 1 N.S.W.L.R. 700 at 706, Samuels JA. found it possible, by the exercise of some resolution, to deny himself the indulgence of considering the rights of property in shrouds, coffins and diseased pigs, in an endeavour to resolve the possible conflict of doctrine between Viner and other learned writers on the one hand, and Blackstone on the other, as to whether chattels can be abandoned in law.
In Johnstone and Wilmot Pty. Ltd. v Kaine (1928)
23 Tas.L.R. 43, that learned judge Inglis Clark J. held that the intentional abandonment of a chattel by its owner does not divest him of ownership.	He came to that conclusion at p. 58 after a full discussion of the conflicting opinions, obviously influenced, inter alia, by Holmes' statement in The Common Law that the common law
"	abhors the absence of proprietary or possessory rights
as a kind of vacuum" and Lord Macnaghten's characteristically careful reservation in The "Crystal" (1894) A.C. 508 at 532.

Although Inglis Clark J. refers to a passage from Blackstone's Commentaries on Treasure Trove (Vol 1, p. 295), he does not refer to the passage from Vol 2, p. 9 viz:

"If one is possessed of a jewel, and casts it into the sea or a public highway, this is such an express dereliction, that a property will be vested in the first fortunate finder••",


that has found the approval of successive editors of Halsbury's Law of England:	1st Edn. (1907) Vol 1, para 1079, 2nd Edn (1931) Vol I para 1204; 3rd Edn (1953) Vol II para 198; 4th Edn (1973) Vol II para 1511.	Halsbury has consistently maintained that a true owner can intentionally abandon a chattel thereby depriving himself of title.




Were it necessary to decide the point, I would be inclined, sitting at first instance, to accept Inglis Clark J.'s ruling, though there seems no reason in principle why title to a chattel cannot be lost by abandonment.

Here, as I have said, the plaintiff fled the country expecting not to see his chattels again.	But he did not leave them in a public place, there was obvious value and utility in them, and as Mayo J. said in
Feist v Bonython [1944] S.A.S.R. 176 at 183:


"•••the notion of a renunciation of that value by the owner is the reverse of convincing."


In the circumstances, it could not be suggested the plaintiff made a gift of the chattels, either to the first defendant or his other creditors.	However, the fact that the plaintiff contemplated exacting creditors carries with it, I think, the idea that his creditors, or his estate, would receive the value of the goods.	In my view that is sufficient to deny the first defendant's argument.	I do not decide that as a matter of law chattels cannot be abandoned.	I do decide that abandonment if it can otherwise exist at law, must at least include a
renunciation of the value of the property by the owner for all purposes.	Like Mahoney JA. in Moorehouse v Angus & Robertson, supra, at p. 713 I express no concluded view on whether the matter should be judged by subjective intention or objectively from what the plaintiff said and did.	On either view abandonment in the relevant sense is not made out here.

As Lord Templeman speaking for the Privy Council in Maynegrain Pty. Ltd. v Compafina Bank [1984] 1
N.S.W.L.R. 258 at 264 said:


"Conversion consists of a positive wrongful act of dealing with goods in a manner inconsistent with the rights of the owner".


That includes the unauthorised use of the goods as opposed to a mere handling or moving without reference to ownership:	cf.	Penfolds Wines Pty Ltd v Elliott (1946) 74 C.L.R. 204 at 214, 215, 221, 229, 230, 234, 242, 243, and
244.	The delivery of goods to a third party with the intent to pass ownership, or even possession, constitutes conversion:	see generally:		Jenks, A Digest of English Civil Law (2nd edn consolidated, 1921) Vol I para 870. Conversion here is proved.	Either the first defendant used, or he gave possession to the second defendant to use, the goods without the plaintiff's authority.	The first defendant's refusal to deliver up the chattels was not in
itself a conversion; while prima facie evidence of conversion the first defendant's stand did not necessarily involve a claim of ownership:	Jenks supra para. 877.
Without prior use the refusal might have constituted distress:	Cramer & Co. Ltd v Mott (1870) 5 L.R. Q.B. 357. But the first defendant did not plead, or assert, distress for rent.	He did not rely on the Distress for Rent Act, 1737, 11 G. 2, c.19, s 19; this was understandable:	see The Plasycoed Collieries Co. Ltd. v Partridge, Jones
&   Co. Ltd. [1912] 2 K.B. 345.	Nor did he plead, or assert a lien:	compare Majeau Carrying Co. Pty. Ltd. v Coastal Rutile Limited (1973) 129 C.L.R. 48.

There remains the question of relief.	Exemplary damages apart, the plaintiff is entitled to recover the value of the goods at the time of conversion.

The only valuer called was Mr. Loveridge.	I accept him as a competent valuer and his evidence as reliable.	His task was a difficult one, having only this year been first called to bring his expertise to bear upon the issues.			I accept his evidence that some of the items of plant would have depreciated with time, others would have maintained their value, whilst other equipment would have increased in value.	The age of some of the items is uncertain.		However I accept his range of values for the equipment and in particular, that his upper limit of values
represents the value of equipment in good working order and well maintained.	Some of the items claimed by the plaintiff cannot be located and can be presumed, against the defendant, to be "of the first water":
Armory v Delamirie, supra; Whitehead v District Council of Murat Bay &    Gerschwitz (1982) 31 S.A.S.R. 556 at 567.	As White J. said in Egan v State Transport Authority, supra, at p. 530:

"In the absence of proof to the contrary, each item of plant is to be presumed to be in the best condition which could be reasonably expected of an item of plant of that type and age".




I have found itemization of the property a matter of considerable difficulty.	The plaintiff's oral evidence was confusing and, to a large measure, reconstruction.	The plaintiff has, perhaps unconsciously, exaggerated his claim to a degree.	Of all the evidence, I think Exhibits P. 4 and P. 24 to be the most reliable guides.	There are some additional items to those lists.	I exclude the air-line system which the plaintiff had installed as being an irrecoverable tenant's fixture:
New Zealand Government Property Corporation v H. M. & S. Ltd, supra.
Doing the best I can, I am satisfied that the following property is the proven subject matter of the claim,	viz:


P4 ITEMS

"Woodfast" band saw "Durden" buzzer
"Omega" radial army docking saw and bench Table saw
"Makita" 100ml. angle grinder Bench grinder
10 x mobile floor trolleys "Galaxy" drill press "Gilbarco" guillotine
8 x nail guns and staplers
10 x work benches "McPhersons" rip saw "Skill" bench grinder "Makita" finishing sander "Makita" drill
"Wolf" drill "AEG" drill
"Tartan" heavy duty electric drill
32 x quick release clamps
49 x sash clamps and pipe clamps

"Hitachi" metal cut off saw and grinder and attached steel bench.
"Transpac Tradesman" arc welder

	x workshop fridges Type 153 desk



OTHER ITEMS


"De Walt" radial arm saw Office fridge (small)
"Compton Parkinson" disc grinder Large aluminium ladder
Small wooden extension ladder Upholstery bench
	x timber benches with vices

1 x large engineering vice "Makita" jig saw
Builder wheelbarrow

Quantity electrical extension leads, approximately 30, some single phase, some three phase

Porta gas bottle and blow torch
Steel canopy and gates for 14' Toyota Dyna truck Plan-drawing table, 6 drawers
3 metal boxes and assorted hand tools


The assessment of these items' value is incapable of precise calculation.	It is largely a matter of estimation and essentially a jury question;	cf: Brown v Jam Factory Pty Ltd (1981) 53 F.L.R. 340 at 354.	I think
$18,000 is a reasonable compensatory sum for the value of the items.

The plaintiff should also have damages in the nature of interest pursuant to s. 29 of the Imperial Statute 3 & 4 Will IV, c. 42 (the Civil Procedure Act 1833):	Jones v South British Insurance Co Ltd (1984) 53
A.L.R. 408.	I think 14% is an appropriate rate to work with:	compare Lawrence v Mathison (1981) 11 N.T.R. 1.	I award $15,000 under this head.

The plaintiff claims exemplary damages.


As Brennan J. said in XL Petroleum (N.S.W) Pty.
Ltd. v Caltex Oil (Australia) Pty Ltd (1985) 155 C.L.R. 448 at 471, in a passage adopted  by the Full High Court in Lamb v Cotogno (1987) 164 C.L.R. 1 at 9:

"As an award of exemplary damages is intended to punish the defendant for conduct showing a conscious and contumelious disregard for the plaintiff's rights and to deter him form committing like conduct again, the considerations that enter into the assessment of exemplary damages are quite different from the considerations that govern the assessment of compensatory damages.	There is no necessary proportionality between the assessment of the two categories.	In Merest v Harvey (1814) 5 Taunt 442; 128 ER 761 substantial exemplary damages were awarded for a trespass of a high-handed kind which occasioned minimal damage, Gibbs C.J. saying: 'I wish to know, in a case where a man disregards every principle which actuates the conduct of gentlemen, what is to restrain him except large damages?'

"The social purpose to be served by an award of exemplary damages is, as Lord Diplock said in Broome v Cassell & Co [1972] A.C. 1027 at 1130, 'to teach a wrong-doer that tort does not pay'."


As the Full High Court said in Lamb v Cotogno supra at p. 9;

"The object, or at least the effect, of exemplary damages is not wholly punishment and the deterrence which is intended extends beyond the actual wrongdoer and the exact nature of his wrongdoing •••	It is an aspect of exemplary damages that they serve to assuage any urge for revenge felt by victims and to discourage any temptation to engage in self-help likely to endanger the peace	"
After pointing out that this consideration probably had more force when exemplary damages were in their infancy, the Full High Court went on to say that it nevertheless remains an aspect of exemplary damages, and that despite criticism to the affect that exemplary damages are both anachronistic and anomalous, they nevertheless remain part of the law.

I do not accept that the first defendant believed he had the right to retain the goods and use them to the exclusion of the plaintiff.	He has, over a long period, steadfastly refused the plaintiff his rights.	Although I will deal with the counterclaim in a moment, it is apparent that the counterclaim is tailored in anticipation of the plaintiff's claim.	I think the first defendant's conduct
warrants an award of exemplary damages.	No doubt the first defendant was annoyed by the arrears of rent, but about a month's rent is scant provocation for his actions.	He wanted to use the equipment for his own purposes and did so.	He saw his chance and took it.	Throughout he acted with indifference to the plaintiff.	I award the sum of
$8,000 as exemplary damages.


The plaintiff does not claim any consequential losses, nor does he claim an account of profits arising from use of the chattels.

There remains the counterclaim.


It is sufficient to dispose of the counterclaim by saying that the $2,500.00 arrears of rent is admitted, and that the rest of the counterclaim is wholly dependent on the first defendant's evidence.	Apart from having insufficient probity to satisfy proof, the evidence led was perfunctory in the extreme.	Even if I were to accept the first defendant's evidence as to how much money he says he spent (which I am not), no evidence was lead as to the reasonableness of the expenditure.

There will be judgment for the plaintiff against the first defendant on the claim in the sum of $41,000.
There will be judgrnent for the first defendant against the
. '
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plaintiff for $2,500 with interest at 14% on the counterclaim.	I direct that there be a set off between claim and counterclaim.	The plaintiff's claim against the second defendant is dismissed.	I order the first defendant to pay the plaintiff's costs of action.	The defendants were represented  by one firm of solicitors and one counsel.	In all the circumstances I think the first defendant should pay the second defendant's costs: Sanderson v Blyth Theatre Co [1903] 2 K.B. 533.

