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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 55 of 1994
(9406527)
BETWEEN:

MULTIPLEX CONSTRUCTIONS PTY LTD (ACN 008 687 063)
			Plaintiff

						AND:

TRANS AUSTRALIAN CONSTRUCTIONS PTY LTD (ACN 001 325 980)
			Defendant


CORAM:  THOMAS J


	REASONS FOR JUDGMENT

	(Delivered 3 February 1995)


	This is an application by the defendant for the following orders:

	1.	Staying these proceedings.

	2.	In the alternative, an order referring to a referee for determination the terms of the contract between the parties, and if appropriate the issues referred to in the notices of dispute being Exhibits 1 and 2 herein and the Exhibits PR8 and PR9 to the affidavit of Paul Kim Race sworn 14 July 1994.

	3.	That the plaintiff pay the defendant's costs of this application.

	The plaintiff opposes the application for a stay of these proceedings.  It is the argument of counsel for the plaintiff that whilst there was an agreement between the parties to perform the work, there was never any adoption of the terms of a proposed sub-contract, and in particular, of the arbitration clause contained in either of the proposed sub-contracts.
	On 6 April 1994, the plaintiff issued a writ in these proceedings seeking declaratory relief, or alternately, damages for breach of the sub-contract.

	There is an endorsement of claim on the writ issued on 6 April 1994, which states as follows:

	"1.	The Plaintiff is the Construction Manager for the construction of State Square Parliament House ("the Project") pursuant to the terms of an agreement ("the Head Contract") between the Plaintiff and Tipperary Developments Pty Ltd ("Tipperary").

 	2.	Pursuant to the terms of the Head Contract, the Plaintiff is entitled to recover from Tipperary losses suffered by the Plaintiff and its sub-contractors for the Project which arise out of delays caused by (inter alia) variations to the Project directed by Tipperary.

 	3.	On or about 20 March 1991, the Plaintiff entered into an agreement ("the Sub-Contract") with the Defendant pursuant to which the Defendant would fabricate and install structural steelwork for the Project ("the Sub-Contract Works").

 	4.	Between August 1991 and April 1992, Tipperary directed the Plaintiff to make substantial variations to the Project, some of which effected the works to be performed by the Defendant pursuant to the Sub-Contract.

 	5.	On or about 27 April 1992, the Defendant delivered to the Plaintiff a claim ("the Initial Claim") for prolongation costs associated with the delays suffered by the Defendant in completing the Sub-Contract Works.

 	6.	On 29 June 1992, the Plaintiff and the Defendant entered into an agreement ("the Agreement") in relation to (inter alia) the Defendant's entitlement to prolongation costs. Pursuant to the Agreement, (inter alia), the Defendant agreed to accept, as a full and final settlement of its claims for prolongation arising out of the Sub-Contract, the sum received by the Plaintiff from the Project Manager on account of the delays caused to the Defendant.

 	7.	The Defendant now refuses to be bound by the terms of the Agreement and has, (inter alia) lodged with the Plaintiff a further claim ("the Revised Claim") for prolongation costs.

 	8.	In the event that the Agreement is not enforceable against the Defendant, the Plaintiff has substantial claims against the Defendant for damages arising out of delays and disruption to the Project caused by the Defendant.

 	9.	Further, the Defendant has requested the Plaintiff to release a Bank Guarantee held by the Plaintiff in respect of the Sub-Contract, and the Plaintiff has refused to do so."


	The plaintiff seeks the following relief:

	"(i)		A declaration that the Agreement is valid and binding on the Defendant;

	(ii)		A declaration that, pursuant to the Agreement, the Defendant has released and discharged the Plaintiff from any liability for prolongation costs which may otherwise be payable under the Sub-Contract which exceeds the amount the Plaintiff recovers under the Head Contract in respect of delays to the Defendant in the performance of the Sub-Contract Works;

	(iii)		Alternatively, damages for breach of the Sub-contract;

	(iv)		a declaration that the Plaintiff is not presently obliged to return the Bank Guarantee to the Defendant;

	(v)		Interest;

	(vi)		Costs."


	In support of the application the defendant tendered Notice of Dispute dated 14 April 1994 (Exhibit 1).  This Notice of Dispute refers to the Sub-Contract Agreement and to clause 18, the arbitration clause, and gives notice that pursuant to clause 18 the disputes shall be submitted to arbitration within 30 days of the Notice.  Three letters were tendered by the defendant (Exhibit 2) which includes letter dated 20 April 1994, second notice of dispute.  A third Notice of Dispute, dated 7 February 1994, is Annexure PK8 to the affidavit of Paul Kim Race sworn 14 July 1994. This is document referred to as "Exhibit PR8" to the affidavit of Paul Kim Race sworn 14 July 1994 in the defendant's application. The fourth Notice of Dispute, dated 10 March 1994 which also relates to release of the bank guarantee, is Annexure PK9 to affidavit of Paul Kim Race sworn 14 July 1994.  This is document referred to as "Exhibit PR9" to the affidavit of Paul Kim Race sworn 14 July 1994 in the defendant's application.  Mr John Stansfield assistant manager of the defendant company, maintains in his affidavit sworn 27 April 1994, that there is an arbitration agreement in the Sub-Contract Agreement between the parties, that the defendant has notified the plaintiff in writing of differences and disputes between them, the subject of these proceedings.  Mr Stansfield states there is no sufficient reason why the matters agreed to be referred to arbitration and the subject of these proceedings, should not be referred to arbitration in accordance with the agreement.

PLAINTIFF'S ARGUMENT

	The argument for the plaintiff is that the action commenced in this court is in respect of a compromise agreement.  That is an agreement entered into between the parties on 29 June 1992 as evidenced by a letter prepared by the plaintiff dated 3 July 1992 signed by both parties and included in Annexure PK12 to the affidavit of Paul Kim Race sworn 14 July 1994.  This compromise agreement does not include any arbitration clause.

	The plaintiff states they are not looking at any Sub-Contract agreement and argue there was never any such agreement reached. The plaintiff says there was an exchange of proposed Sub-Contracts, neither party adopted that of the other and the parties proceeded with the work in this matter in the absence of any written agreement. There was no agreement as to the arbitration clause as the parties did not ever reach agreement as to the arbitration clause or the other terms and conditions set out in the documents which passed between them.

	In conclusion, the essence of the plaintiff's case is that the issue of whether or not there is an arbitration agreement is one for the courts.  There is a dispute as to whether there is an arbitration agreement in existence.  The arbitrator has no jurisdiction to resolve that issue.

SUMMARY OF THE NEGOTIATIONS BETWEEN THE PARTIES

	I make the following findings as to the negotiations between the parties.

	On 31 July 1990, Multiplex called for tenders for the work on the Parliament House project.

	On 27 August 1990, Transcon submitted a tender (Annexure PK1 to affidavit of Paul Kim Race sworn 14 July 1994).

	On 20 September 1990, Transcon wrote a further letter to Multiplex setting out details in clarification of their tender (Annexure PK2 to affidavit of Paul Kim Race sworn 14 July 1994).

	On 7 January 1991, Multiplex Constructions (NT) Pty Ltd made an offer to Transcon "for the structural Steelwork and Permanent Formwork" on the Parliament House project for $8,988,000 on the basis of certain amendments to the terms (Annexure PK3 to the affidavit of Paul Kim Race sworn 14 July 1994).

	On 10 January 1991, Transcon responded to the letter from Multiplex dated 7 January 1991 stating certain matters needed to be resolved prior to the signing of a formal agreement (Annexure PK4 to affidavit of Paul Kim Race sworn 14 July 1994).

	On 14 February 1991, Multiplex forwarded a letter to Transcon advising they accepted certain dates proposed by Transcon and these would be included in the Sub-Contract (Exhibit 3).

	On 20 March 1991, Multiplex forwarded a letter to Transcon enclosing a Sub-Contract Agreement which included clause 18, an arbitration agreement (Annexure PK5 to the affidavit of Paul Kim Race sworn 14 July 1994).  Clause 18 is set out at page 10 of this judgment.

	On 16 May 1991, Transcon forwarded a letter to Multiplex enclosing two executed copies of the Sub-Contract Agreement.  The Sub-Contract Agreement contained a total of 33 amendments.  These amendments are summarised in three pages at the conclusion of the amended Sub-Contract (Annexure PK6 to the affidavit of Paul Kim Race sworn 14 July 1994).  I note Transcon did not suggest any amendments to clause 18, the arbitration clause.

	On 1 June 1991, Transcon forwarded a letter to Multiplex with a further two corrections to the Sub-Contract (Annexure PK7 to the affidavit of Paul Kim Race sworn 14 July 1994).

	On the evidence it would appear Multiplex made no written response to the list of amendments proposed by the defendant and there is no evidence Multiplex signed the Sub-Contract as amended by Transcon.

	Mr Race, in paragraph 13 in his affidavit sworn 14 July 1994, deposes to the fact that:

	"From the enquires I have made with John Brears and Terry Cosgrove the officers and employees of Multiplex who were dealing with Transcon at the relevant time I have ascertained that:

	(a)	many of the amendments contained in the altered Sub-Contract Document were not acceptable to Multiplex.

	(b)	it is likely that Mr Cosgrove or alternatively Mr Brears advised Transcon of this.

	(c)	the altered Sub-Contract Document was not executed or adopted by Multiplex at any time."


	On 7 February 1994, Transcon issued a Notice of Dispute in relation to a refusal by Multiplex to release a bank guarantee provided by Transcon in relation to its Sub-Contract Works.  Copy of this notice is Annexure PK8 to the afore-mentioned affidavit sworn by Paul Kim Race.

	On 10 March 1994, Transcon wrote to Multiplex advising the matter described in the Notice of Dispute is submitted for arbitration and submitting names of two arbitrators (Annexure PK9 to the aforementioned affidavit sworn by Paul Kim Race). 

	On 17 March 1994, Multiplex wrote to Transcon stating they did not agree with the proposed arbitrators and submitted three other names (Annexure PK10 to the affidavit of Paul Kim Race sworn 14 July 1994).  On 21 March 1994, Transcon wrote to Multiplex advising their choice of the three persons named to be appointed arbitrators (Annexure PK11 to the affidavit of Paul Kim Race sworn 14 July 1994).

	The affidavit of Paul Kim Race sworn 14 July 1994 paragraph 17, deposes to the fact that the matters which "are the subject of this proceeding are aptly summarised in the following correspondence between Multiplex and Transcon".

	(a)	Letter from Multiplex to Transcon dated 3 July 1992 advising that Multiplex will submit Transcon's claim to Multiplex' client and total amount received as reimbursement will be forwarded to Transcon.  The letter seeks confirmation that Transcon will accept the reimbursement in full and final settlement and will not make any further claim on Multiplex.  This letter was signed on behalf of Multiplex and Transcon.

	(b) On 11 August 1992, Multiplex forwarded a further letter to Transcon detailing the agreement reached between them regarding the remeasured Bill of Quantities and Prolongation Claim.

	(c)	Letter dated 14 January 1994 from Multiplex Construction (N.T.) Pty Ltd to Transcon refers to defects in the work undertaken by Transcon and Multiplex refusing to release the bank guarantee until certain conditions have been complied with.  These letters are included in Annexure PK12.

	Letters from Multiplex to Transcon dated 17 December 1993, and letter from Transcon to Multiplex dated 6 January 1994 were inadvertently included with the other letters and by agreement between counsel, these two letters were not read or adverted to by me.  These two letters form "without prejudice" correspondence.

THE APPLICATION

	The defendant seeks a stay of proceedings in favour of agreed arbitration.  The defendant relies on s53 of the Commercial Arbitration Act and the inherent jurisdiction of the court.

	Section 53 of the Commercial Arbitration Act provides as follows:

"	(1)	If a party to an arbitration agreement commences proceedings in a court against another party to the arbitration agreement in respect of a matter agreed to be referred to arbitration by the agreement, that other party may, subject to subsection (2), apply to that court to stay the proceedings and that court, if satisfied -

	that there is no sufficient reason why the matter should not be referred to arbitration in accordance with the agreement; and


	that the applicant was at the time when the proceedings were commenced and still remains ready and willing to do all things necessary for the proper conduct of the arbitration,


	may give an order staying the proceedings and may further give such directions in relation to the future conduct of the arbitration as it thinks fit.

	(2)	An application under subsection (1) shall not, except with the leave of the court in which the proceedings have been commenced, be made after the applicant has delivered pleadings or taken any other step in the proceedings other than the entry of an appearance.

	(3)	Notwithstanding a rule of law to the contrary, a party to an arbitration agreement shall not be entitled to recover damages in a court from another party to the agreement by reason that that other party takes proceedings in a court in respect of the matter agreed to be referred to arbitration by the arbitration agreement."


	I accept the argument for the defendant that this court has power to stay the proceedings pursuant to s53 of the Commercial Arbitration Act and inherent power to stay the proceedings (The Commonwealth v Adelaide Steamship Industries Pty Ltd (1974) 24 FLR 97).

	The defendant has not delivered pleadings nor taken any step in the proceedings other than entering an appearance.

	The defendant was, at the time the proceedings were commenced and still remains, ready and willing to do all things necessary for the proper conduct of the arbitration.  Paragraph 10 of the affidavit of John Stansfield sworn 27 April 1994 states as follows:
	"The defendant has notified the plaintiff in writing of differences and disputes between them the subject of these proceedings.  The defendant was at the time when these proceedings were commenced, and still remains, ready and willing to do all things necessary for the proper conduct of the arbitration."


	I accept the evidence on this point.  This is a question of evidence (Commonwealth v Adelaide Steamship Industries Pty Ltd (1974) 24 FLR 97 at 110).

	The onus lies upon the person resisting the stay to show why he should not be held to his promise to arbitrate (Bristol Corporation and John Aird & Co. [1913] A.C. 241 at 257, Channel Tunnel Group Ltd & Anor v Balfour Beatty Construction Ltd & Ors [1993] 1 All ER 664 at 678(e), Qantas Airways Ltd v Dillingham Corporation and others (1985) 4 NSWLR 113 at 118(F)).

	In this matter, Multiplex Constructions (N.T.) Pty Ltd forwarded a Sub-Contract Agreement to Trans Australian Constructions Pty Ltd under cover of letter dated 20 March 1991. This letter and the Sub-Contract Agreement are Annexure PK5 to the affidavit of Paul Kim Race sworn 14 July 1994.

	Clause 18 of this Sub-Contract Agreement reads as follows:
		"(a)In case any dispute or difference shall arise between the Sub-Contractor and the Contractor, either during the progress of the works or after the determination, abandonment or breach of this Sub-Contract as to the construction of this Contract or as to any matter or thing of whatsoever nature arising thereunder or in connection therewith then either party shall give to the other notice in writing of such dispute or difference and at the expiration of thirty (30) days if decision is required by Multiplex and forty five (45) days if decision is required by Tipperary Developments, unless otherwise settled, such dispute or difference shall be and is hereby submitted to a mutually appointed Arbitrator or Arbitrators.  Any award made by such Arbitrator shall be final and binding on both the Sub-Contractor and Contractor PROVIDED THAT if the Arbitrator is satisfied that any party is not proceeding with the reference to Arbitration with due diligence or has failed to comply with any order or direction of the Arbitrator to do any act or deliver any document within a time limited thereby the Arbitrator shall have the same powers as a Judge of the Supreme Court in an action to stay or dismiss any claim or defence in the Arbitration made by any party in default and make an award in favour of the other party.
		(b)The Contractor and the Sub-Contractor agree to each pay 50% of the costs of the appointed Arbitrator or Arbitrators."


	Transcon forwarded a letter to Multiplex dated 16 May 1991 enclosing two executed copies of the Sub-Contract Agreement and requesting the second copy be signed by Multiplex and returned to Transcon.  Transcon had made a total of 33 amendments to the Sub-Contract.  The letter and amended Sub-Contract are Annexure PK6 to affidavit of Paul Kim Race sworn 14 July 1994.  By letter dated 1 June 1991 (Annexure PK7) Transcon notified Multiplex there were two further corrections to the Sub-Contract Agreement.  Neither the proposed amendments in Annexure PK6 or PK7 to the affidavit of Paul Kim Race sworn 14 July 1994, affect clause 18 of the Sub-Contract Agreement proposed by Multiplex.

	Counsel for Transcon argues the arbitration clause is widely expressed.  The plaintiff bears a heavy onus of proving why it should not be held to its promise.  Counsel for the defendant points to the fact that the plaintiff has agreed upon the identity of the arbitrator and the relevant disputes have not only been the subject of agreement for reference but have in fact been submitted to arbitration by the triggering of the arbitration mechanism, namely the giving of the Notice of Dispute.  The defendant submits there is ample evidence of reliance on the writing between the parties, that that constitutes an arbitration agreement, that the terms of the arbitration are clear and this is a dispute appropriate to be dealt with by arbitration.

	The position of the plaintiff, in respect of this application, is that whilst there was an agreement between the parties to perform the work, there was never any adoption of the terms of a proposed Sub-Contract in either PK5 or PK6 annexed to the affidavit of Paul Kim Race sworn 14 July 1994, and in particular, of the arbitration clause contained in either of those proposals.

	The plaintiff argues the parties are dealing with a compromise agreement and not any Sub-Contract Agreement.  It is submitted the compromise agreement did not contain any arbitration clause and does not refer to any Sub-Contract Agreement.
	Counsel for the plaintiff states there is a dispute between the parties as to whether an arbitration agreement exists and that can only be resolved by evidence and full argument in this court. It is the plaintiff's argument that the issue is not one for an arbitrator as it goes to his jurisdiction to undertake the arbitration (Marcus S. Jacobs, Commercial Arbitration Law and practice, Law Book Co Ltd, 1990 at paragraph [5.53 p 1787-1788], Heyman & Anor v Darwins Limited [1942] AC 356 at 366), Toller v Law Accident Insurance Society Ltd [1936] 2 All ER 952.

	Under the provisions of the Commercial Arbitration Act, "arbitration agreement" means an agreement in writing to refer present or future disputes to arbitration.

	The plaintiff argues that the defendant has not established the existence of a written agreement to arbitrate.

	It is the plaintiff's contention that the plaintiff's action relates to a compromise agreement entered into on 29 June 1992 as evidenced by letter from Multiplex to Transcon dated 3 July 1992, signed by both parties.  Copy of this letter is included in Annexure PK12 to the affidavit of Mr Race sworn 14 July 1994.  This compromise agreement does not include an arbitration agreement and does not refer to any Sub-Contract agreement.

	Counsel for the defendant referred to Annexure PK6 to the affidavit of Paul Kim Race sworn 14 July 1994, and in particular to the documents (three pages) immediately after page 16 of the Sub-Contract.  This document is headed:
	STATE SQUARE DEVELOPMENT-PARLIAMENT HOUSE
	Amendments/Corrections to Sub-Contract
	For
	Structural Steel & Permanent Formwork
Counsel for the defendant referred to the series of ticks on the right hand side of the document stating I could infer as a matter of probability that a tick meant an issue had been resolved.  Counsel for the plaintiff objected to this submission on the basis there was no evidence of who put the tick there or what it meant or in what circumstances the ticks were placed there.  Counsel for the defendant submitted I could take the ticks meant "yes resolved as per request on the document" and that where the word "no" appeared in the margin, it meant "not resolved and still in dispute" or the amendment was "not agreed to" and this was accepted by the party. Counsel for the defendant referred to Annexure PK7 to the affidavit of Paul Kim Race sworn 14 July 1994 and submitted this letter from Transcon to Multiplex dated 1 June 1991, does not indicate there was any substantial disagreement between the parties.  This letter supports the argument that there was a contract between the parties. Counsel for the defendant proceeded to go through the amended Sub-Contract (Annexure PK6) to the affidavit of Mr Race sworn 14 July 1994.  He noted instances where the document was amended and referred to the summary of amendments to indicate the minor nature of these amendments.

	At the time of the objection by counsel for the plaintiff I stated I would hear the argument from the defence and would rule on the objection at the time of preparing my decision in this matter.

	I agree with the objection raised by counsel for the plaintiff. I do not consider it is appropriate I draw the conclusions counsel for the defendant seeks without hearing evidence.  There is no evidence before me to explain the notes in the margin of the summary of amendments.  There is no evidence as to who placed them there and in what circumstances the notes in the margin were made.  Accordingly, I rule that the submissions made by counsel for the defendant on this issue are not admissible as there is no evidence to support them.

	Many of the authorities to which I was referred, deal with the issue of severability of the arbitration clause from the principal contract.

	I accept the principle that the arbitration clause is to be treated as severable from the principal contract so that the arbitrator may lawfully determine a contention that the principal contract is void ab initio without losing his or her power and jurisdiction as arbitrator (Ferris & Anor v Plaister & Anor Supreme Court of NSW, Court of Appeal No. 40316/93 and 40315/93).
	However, I do not consider the issue of severability of the arbitration clause is the issue in this case before me.  In this matter the real issue raised by the plaintiff is the argument that no agreement existed at all between the plaintiff and the defendant that included an arbitration agreement.  I accept the principle stated by counsel for the plaintiff, that the arbitrator does not have jurisdiction when the existence of the contract to arbitrate is contested.

	In analysing whether either Annexures PK5 and PK6 to the affidavit of Paul Kim Race sworn 14 July 1994, amounted to an agreement, I make the following findings:

	Following the return of the amended Sub-Contract by Transcon to Multiplex, there is no evidence of any documentary reply from Multiplex indicating they did or did not accept the amendments. In his affidavit sworn 14 July 1994, Mr Race does depose to the fact that:

	(a)	many of the amendments contained in the altered Sub-Contract were not acceptable to Multiplex.

	(b)	it is likely Mr Cosgrove or alternatively, Mr Brears advised Transcon of this.

	(c)	The altered Sub-Contract document was not executed or adopted by Multiplex at any time.

	Paragraph (b) is a vague statement.  However, it is not contradicted on other affidavit material or by other evidence.  Mr Race was not cross examined.  There is no reason for me to reject the statement.  I accept that it is likely Mr Cosgrove, or alternatively Mr Brears, advised Transcon that many of the amendments contained in the altered Sub-Contract were not acceptable to Multiplex.

	Transcon may have proceeded with the construction work on the assumption that the amended Sub-Contract (Annexure PK6) had been accepted by Multiplex.  However, there is no evidence to support such an assumption.  I accept that it is not essential the written arbitration agreement be signed, it is sufficient if a party has accepted and acted upon a written agreement.

	"... it is not necessary that a 'written' submission in order to fall within the arbitration legislation, should be signed by the parties or their agents; it is enough if a party has accepted and acted upon a written arbitration provision, even if neither he nor his agent has signed it."  In Re Davis & Brown's Arbitration (No. 2) 1957 V.R. 127 Sholl J @ 137.

	"I would hold that an arbitration agreement need not be signed and that the definition in S.32 of the Act is satisfied provided there is a document or documents in writing which, to use the language of Lord Greene:

	... recognize, incorporate or confirm the existence of an agreement to submit."  Excomm Ltd v Ahmed Abdul Qawi Bamaodah (the "St Raphael") [1985] 1 Lloyds Law Reports 403 Lord Justice Lloyd at 409.


	There is some evidence in this matter to support the defendants proposition that the parties have accepted and acted on the written arbitration provisions, see letters included in Exhibit PK8 to PK11 annexed to affidavit of Paul Kim Race sworn 14 July 1994, relating to appointment of an arbitrator.  I do not however consider this evidence is either sufficient or conclusive.  I accept the submission of counsel for the defendant, that the letter dated 11 August 1992 (Annexure PK12 to affidavit of Paul Kim Race sworn 14 July 1994) does not exist in a vacuum.  I do not accept the argument that it can be related solely to the Sub-Contract PK5 or PK6.

	This letter could be based on the Sub-Contract (PK5 or PK6) or alternately, it could be based on the compromise agreement set out in letter dated 3 July 1992 also included in PK12.  The letter dated 11 August 1992 makes specific reference to letter dated 3 July 1992.

	It is for the defendant to prove on the balance of probabilities that a written arbitration agreement exists between the parties.

	Once this is established, the onus is on the plaintiff to show why they should not be held to a promise to arbitrate.

	"Courts now, more than before will enforce these contractual rights."  Brunswick NL v Sam Graham Nominees Pty Ltd (unreported Supreme Court of W.A. Rowland J, 19 January 1990, p.9).


	The only evidence of a written agreement including an arbitration agreement are the Sub-Contract agreements in Annexure PK5 and PK6 to the affidavit of Paul Kim Race sworn 14 July 1994.

	I cannot be satisfied on the balance of probabilities that PK5 is an agreement because it was amended by the defendants and returned to the plaintiff for signature.  PK6 includes the amendments made by the defendant.  PK6 was returned to the plaintiffs.  I do not consider there is sufficient evidence to prove on the balance of probabilities that the plaintiffs accepted these amendments, in fact, the only evidence is to the contrary, affidavit of Paul Kim Race sworn 14 July 1994 paragraph 13, and the fact that the contract with its amendments was never signed and returned to the defendant.

	Accordingly, I am not able to find that on the balance of probabilities PK6 represents the written agreement between the parties.

	On the evidence presently before the court I am not able to make a finding that on the balance of probabilities there was an "Arbitration agreement" between the parties as defined under the provisions of the Commercial Arbitration Act.  Although there may be some agreement in existence, this is not enough to fulfil the requirements under the Act which require a written arbitration agreement.

	Accordingly, the defendant's application for a stay is refused.

	The alternative application by the defendant is that this matter be referred to a referee for determination of the terms of the contract between the parties and if appropriate the issues referred to in the Notices of Dispute being Exhibits 1 and 2 herein and the Annexures PK8 and PK9 to the affidavit of Paul Kim Race sworn 14 July 1994.

	This application is also refused.  I consider it is a matter for the court to decide whether or not there is a contract in existence between the parties which includes an "arbitration agreement".

	The parties are granted liberty to apply on the question of costs.

