IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
PROBATE JURISDICTION DARWIN REGISTRY
No. 133 of 1991
(THO92003)	THE	ESTATE	of	BRIAN WILLIAM	THOMPSON		late
of Unit 37 Tropicana Apartments,  Hudson Fysh Avenue, Parap in the Northern Territory of Australia, Company Director

CORAM:	THOMAS J

REASONS FOR JUDGMENT
(Delivered 23 October 1992)

This is an application on behalf of Fujitsu  General (Aust) Pty Ltd and Mitsubishi Electrical A.W.A. Pty Ltd that the grant of letters of administration of the estate of the late Brian William Thompson dated 3rd December, 1991 be revoked. The Summons seeking this or alternative orders came before the court on the 6 October 1992.

At the hearing on 8 October 1992 Mr Bruxner on behalf of the applicant companies advised that the application for revocation of grant of letters  of administration would not be proceeding but the alternative  orders as set out in Summons dated 6 October 1992 were being sought. These being as follows:

	, That the said Wayne Edward Thompson produce, verify and pass his accounts.


	That the said Wayne Edward Thompson pay the costs of Fujitsu-- General (Aust) Pty Ltd and Mitsubishi Electric AWA Pty Ltd of this application taxed on an indemnity basis.



1.
	That the said Wayne Edward Thompson pay his own costs of this application personally and not out of the estate of the late Brian William Thompson.


	Such further or other orders as to this Honourable court seem fit.


In respect of the application the court had reference to the following material:

	Affidavit of Wayne Edward Thompson for grant of administration sworn 14 November 1991.


	Affidavit of Wayne Edward Thompson sworn 14 November 1991 annexing copy of death certificate.


	Affidavit detailing the Assets and Liabilities of Brian William Thompson sworn 14 November 1991 by Wayne Edward Thompson.


	Oath of Office of Wayne Edward Thompson sworn 14 November 1991.


	Affidavit of Publication and Search of Richard Anthony Connellan sworn 19 November 1991.


	Affidavit of Wayne Edward Thompson sworn 19 November

1991.

	Letters of Administration of the estate of Brian William Thompson to Wayne Edward Thompson dated 3

/	December 1991.

8•	Affidavit	of	Richard	Hugh	Bruxner	sworn 6	October
1992.

9. Affidavit of Graeme Sydney Charles Buckley sworn 8 October 1992.
The	applicants	raised	their	concerns	on	the following matters.

I	quote	paragraph	7 of the	affidavit	of	Richard	Hugh Bruxner dated 6th October, 1992:

"7.		Save as indicated by the correspondence referred to in paragraphs 4 and 5 hereof I have received no indication from or on behalf of Wayne Edward Thompson ("the administrator") of the following:-

	the administrators further requirements (if any) for the proof of the companies' debts;
	the procedure whereby the companies claims and the claims of the creditors generally will be tested and adjudicated upon by the administrator;
	) the nature and extent of a claim by Teco Pty Ltd for monies allegedly owing to it by the deceased pursuant to a guarantee;
	the nature and extent of the administrator's claim to a beneficial interest in the estate;
	

 an	explanation	of	why		the failed	to	disclose	the
 administrator said	alleged
beneficial
 interest
 in	the	affidavit
material
 filed
 in	support	of
 his
application administration."
 for
 a	grant	of

/

I consider the concerns raised by the applicants in Mr Bruxner's affidavit have substantially been answered in the affidavit of Graeme Sydney Charles Buckley dated 8 October 1992 and that it would be inappropriate for the court to interfere at this stage with orders in respect of the normal duties of the Administrator.
In particular I refer to the final sentence on page 2 of Annexure D to the affidavit of Graeme Sydney Charles Buckley dated 8th October, 1992.

"The Administrator will NOT be seeking a declaration of constructive trust and will NOT accept any claim based on beneficial interest."

I also refer to paragraph 8 of Mr Buckley's affidavit:

"Pursuant to Section 96 of the Administration and Probate Act, all. advertisement of intention to distribute the estate was published in the Northern Territory News and the Australian. I am advised and do verily believe that the last of those notices was published on the 14th of September 1992 and that the Administrator will be in a position to make a distribution after the 14th day of November 1992. 11

By letter dated 2nd October, 1992 Annexure C to the affidavit of Graeme Sydney Charles Buckley of 8th October, 1992 solicitors for the Administrator of the estate have sought further information in respect of the claims made by the applicants.

It is a term of the grant of letters of administration that Wayne Edward Thompson deposit in the Office of the Registrar of Probates a true and just account of his administration of the estate within 12 months of the grant of letters of administration.

That will require Mr Thompson to deposit in the Office of the Registrar of Probates a true and just account of his administration of the estate by the 3rd December, 1992. If he fails to do· so, section 91 of the Administration and Probate_ Act provides that the Registrar shall take certain action in respect of the failure.
The administration of the estate has been subject to some delay and the two companies who have brought the application are obviously suspicious about the bona fides of the Administrator. However, the administration appears to now be proceeding and I am not satisfied there is reason to make the orders as sought by the two applicant companies.

On the evidence before the court the administration of the estate appears to be ·being conducted with due diligence and in acco dance with the correct procedures.

For these reasons I am not satis ied the applicant is entitled to an order and the application is refused.

Mr Bruxner on behalf of the applicant submitted that even if I did not grant the applications I should award costs in favour of the applicant because it was the issuing of the summons that galvanised the Administrator and or his solicitors into action in clarifying certain matters and proceeding with the administration of the estate.

Certainly the issue of the summons and the impending interlocutory application served to focus the issues and clarify the problem. This is frequently an effect when
parties are facing immediate court proceedings. I	do	not	consider	that	it	is	sufficient
 However, in	these
particular circumstances to depart from the normal practice of awarding costs to the successful party.

Finally following completion of the interlocutory application on the 8th October, 1992 Mr Bruxner sought to have the matter relisted for the purpose of adducing further evidence. The matter was relisted on the 15th October. Mr Bruxner on behalf of the applicant sought to reopen his sase and file and tender an affidavit sworn by himself dated 12th October, 1992. Mr Buckley on behalf of the Administrator of the estate opposed the application to reopen. I ruled that I would allow Mr
Bruxner to reopen his case and accepted the affidavit dated 12th October, 1992.

Having read the affidavit of the 12th October, 1992 I indicated at the time that I did not believe the material in the affidavit took the application any further, in the sense of providing any further evidence or raising new issues. The matters referred to in the affidavit had in fact been canvassed by the parties on the initial date of the hearing. Mr Bruxner had ·sought to put the affidavit before the court pecause he was concerned about submissions made by cgunsel for the respondent that the court should draw an adverse inference against Mr Bruxner for the reasons set out in Mr Bruxner's affidavit of the 12th October, 1992 and such an adverse inference could prejudice Mr Bruxner's clients.

I confirm that in fact it had not been my intention to draw any adverse inference in respect of Mr Bruxner. I was aware from the affidavit material before the court on the 8th October that there was a dispute between Mr Bruxner and Mr Buckley as to the details of certain telephone conversations between them. I can well understand that in the life of a busy practitioner from time to time there will be mis-understandings or differing interpretations placed on telephone conversations. Mr Bruxner and Mr Buckley are both officers of the court. I have no reason to doubt the honesty of either of them. In these circumstances I would draw no adverse inference against either because their opinion as to what was stated in a conversation diftered. The essential issues have now been clarified in written correspondence between the solicitors for the parties.

I sympathis..§ with Mr Bruxner's concern that he not be left in a position where the court would make an adverse finding against him and prejudice his client. I have not gone into this in detail for the purpose of criticising
'	'


Mr Bruxner in anyway  because  he  sought  to  put  these further  matters  before  the  court  but  because  I  cannot accept  that  it  would  be  appropriate  to  order  costs   in favour  of  the  applicant  for  the   further   interlocutory hearing on the 15th October, 1992.

I confirm that for the reasons stated the applicant's application,  as  set  out  in  paragraphs  (3)  to  (6) inclusive in summons dated 6th October 1992, is refused.

I order that the applicant pay the respondent's  costs including the hearing on  the  8th  October  and  15th October, 1992.
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