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No. 174 of 1991
(9109484) BETWEEN:
MARKORP PTY. LTD.
Plaintiff

AND:
GEOFFREY KING as
Liquidator of
MURRAY	CONSTRUCTIONS	PTY
LTD (in liquidation)
First Defendant

AND:
SAWTELL PTY. LTD.
Second Defendant

AND:
COLCON PTY. LTD.
Third Defendant

CORAM: Mildren J.


REASONS FOR DECISION
(Delivered 20 March 1992)
By an Amended Originating Motion filed on 27 May 1991, the plaintiff sought the following declaration:
"The parties are bound by a contract  of compromise contained in a letter of offer from  the plaintiff to the Liquidator of the Defendant dated 5th December, 1990 and an acceptance contained in a fax from the said Liquidator  to the plaintiff dated 26.3.91.11


The plaintiff also sought an order that, in exchange for payment of the sum of $49,500.00 to the order of the first defendant and delivery of a Deed of Release executed by the plaintiff, the first defendant deliver to the plaintiff a


counterpart of the Deed of Release signed by the plaintiff. By Order dated 5 July 1991, the second and third defendants were ordered to be joined. Thereafter, Points of Claim and Points of Defence were ordered to be filed.


In	its entered
 
Points		of	Claim, into	a		contract
 
the with
 
plaintiff	claimed	that the	first		defendant,
 
it the
liquidator of Murray Constructions  Pty. Ltd. ("Murray"), for and on behalf of Murray, whereby, in exchange for the payment by the plaintiff  of $15,500 to Murray and $34,000 to the solicitors for the second and third defendants, (Poveys), the first Defendant, for and on behalf of Murray agreed to release the plaintiff from any claims relating to the Alice Springs Cinema Complex which Murray might have against the plaintiff. The plaintiff further claimed that  it entered into an agreement on or about 26 March 1991 with the second and third defendants, whereby, in exchange for payment by the plaintiff of $34,000 to Poveys in accordance with the contract with the first, the second and third defendants agreed to release the plaintiff from any claims relating to the Alice Springs Cinema Complex, and in particular, to waive their rights under charges the subject of other proceedings brought in this Court. The plaintiff claimed that it had sent the necessary releases to the defendants, together with cheques for the relevant amounts, and was still ready and willing to perform both contracts. Accordingly, the plaintiff sought declarations (a) that the liquidator, for and on behalf of Murray, was bound by the
contract entered into by the liquidator, and (b) that the second and third defendants were bound by the contract those defendants had entered into with the plaintiff.

There was no specific allegation that any of the defendants were in breach of contract, or had repudiated the contracts.

The first defendant, by his Points of Defence, denied that he had entered into the alleged contract with the plaintiff. The first defendant admitted that an offer of settlement had been received, and that the offer had been accepted, subject to conditions, which in the result amounted to a counter-offer which had not been accepted. Further, the first defendant pleaded that "the plaintiff was fully aware that any contract between the first defendant and the plaintiff was subject to approval by the creditors constituting the Committee of Inspection or the general body of creditors of the first defendant company or by the Court." There was no specific allegation that the Committee of Inspection or the general body of creditors had refused to consent to the contract, or even that such consent had not yet been obtained. Further, there was no specific allegation that the liquidator lacked authority to enter into the alleged contract. The plaintiff, by its Reply, pleaded inter alia, that the first defendant breached the contract by failing to execute or tender Deeds of Release, and claimed damages in the alternative for
breach of warranty of authority. Following the filing of affidavits by the parties,the action was set down for trial and came on for hearing before the Chief Justice on 25 November 1991.

At the hearing, the plaintiff sought and was granted leave to amend its Points of Claim. The amendments mainly affected the second and third defendants, although the plaintiff also sought, in addition to the declarations, "consequent orders to give effect to the compromises found." (sic) The first defendant also sought and was granted leave to amend its Points of Defence so as to allege that the alleged contract between the plaintiff and the liquidator was unenforceable "as being uncertain/incomplete. 11 After this had been attended to, counsel for the first defendant raised with the Court a preliminary point, viz that as Murray had not been made a party to the proceedings the declarations sought, even if made, would not be binding on Murray, and consequently, the declarations sought ought not to be made. Counsel for the plaintiff sought to avoid the problem by seeking, through the trial judge, an answer to the question- who did counsel for the first defendant appear for? In response, counsel for the first defendant said that he appeared for the liquidator. Armed with that intelligence, counsel for the plaintiff then again posed a question through the trial judge directed at counsel for the first defendant: if the plaintiff were to now seek to join Murray as a fourth
defendant, did counsel for the first defendant have instructions to consent to that joinder? In reality, what Mr. Waters, counsel for the plaintiff was hoping to do, was to establish that the liquidator would instruct his counsel to represent the interests of the company, consent to the joinder of the company, consent to an order granting leave to proceed as against the company, consent to an order dispensing with service on the company, and consent to any necessary amendments to the Points of Claim required to be made as a consequence, presumably in the hope that all this could be done in a manner that would have prevented an adjournment of the trial.In view of the fact that the liquidator also had an "action" against him for damages for breach of warranty of authority, (ignoring for the moment, that the "action" had been quite improperly pleaded in the Reply,) the obvious position of conflict of interest which any such foreshadowed course would have placed the liquidator put counsel for the liquidator in no position to consent to any such course. In the result, the learned trial judge adjourned the proceedings to enable the parties to see if they could arrive at a solution as between themselves.

Upon the resumption of the hearing, counsel for the plaintiff sought and obtained the following orders:
	by	consent	the	proceedings	be	adjourned	to	a directions hearing on 6 February 1991;

2	the plaintiff to have leave, pursuant to Section
471 (2) of the Corporations Law, to join Murray as a party to the proceedings;
	the plaintiff to have leave to deliver fresh Points of Claim to the Liquidator within 14 days;
	The liquidator to have leave to deliver Points of Defence within 14 days of receipt of the plaintiff's Points of Claim;
	by consent the application of the second and third defendants for costs of this day and all other applications for costs by the plaintiff, first Defendant and the Liquidator be adjourned to the directions hearing.


On 6 February 1992, counsel for the plaintiff and for the first, second and third defendants appeared before me pursuant to the order of the Chief Justice to seek
directions	and	to	argue	the	question liable	for		the		costs	thrown		away	as
 of		who	should		be a	result	of	the
abortion of the trial. No Summons for Directions having been taken out in accordance with the Supreme Court Rules, upon the undertaking of counsel for the plaintiff to file such a summons, I heard the parties solely on the question of the costs of the aborted trial, and I adjourned, by consent, the question of any further directions, until 5 March, 1992.

The main contest was between the plaintiff and the first defendant. Both claimed an order for costs against the
other. The second and third defendants claimed their costs against the plaintiff, or alternatively the first Defendant, or both. Neither the plaintiff nor the second defendant sought to argue that the second and third defendants were not entitled to their costs; the only question being whether they should be met by the plaintiff or the first defendant.

The plaintiff contended that the fault lay with the first defendant who ought to have raised in his Points of Defence that the action should have been commenced against Murray and not against the liquidator, who, it was asserted, was being sued in' a representative capacity. It was submitted that there were two possible	defences open to the first defendant:	(1) the liquidator		was acting	as agent for a disclosed principal and therefore was not personally liable and (2) the agreement was unenforceable as it had not been approved in the manner required by s377(1) of the Companies Code. It was submitted that neither of these defences had been raised by the Points of Defence as required by 013.07 of	the	Supreme	Court	Rules.			As	to	the		first	possible defence, the plaintiff argued that the first defendant was not sued qua agent, but in a representative capacity, i.e. for and on behalf of the company. It was suggested that in
these circumstances if the liquidator, declaration	the	Court	might	make
 became bound by any as	the	company's
representative, Murray also would become bound.
As to the non-joinder of Murray, it was submitted that but for any question of lack of authority to enter into the contract, the liquidator could have consented to any necessary joinder of Murray as a defendant, and instructed his counsel to represent the interests of Murray as well. To the extent that this was not possible because of a situation of conflict of interest which had arisen as a result of the liquidator lacking the requisite authority to enter into the contract, the liquidator had not pleaded that he lacked authority, and the status, or possible status of the liquidator's possible lack of authority was not made known to the plaintiff until it was too late for the plaintiff to do anything about it without having to abort the trial. Alternatively, Mr. Waters seems to have been suggesting that the first defendant acted in such a way as to mislead the plaintiff into thinking that, even if the approval of the Committee of Inspection of Murray had not been obtained to the compromise, the first defendant would seek approval from the Court, which was likely to be obtained before the date of trial, and that it was not until the eve of trial that the plaintiff was told that the approval of the court had not as yet been obtained.

The main submission of the defendants is that, having regard to the form of the declaration sought, the plaintiff ought to have known that Murray was an essential party to the proceedings, and that the plaintiff should have realised that he could not hope to try and circumvent
s371(2) of the Companies Code, which required the approval of the Court before proceedings could be brought against the company, by trying to sue the liquidator in a representative capacity. Indeed this is borne out by the fact that the plaintiff sought and obtained an order at the trial to have the company joined. It was further submitted that as this issue affected only the relief being sought, it was not necessary for it to be pleaded. As to the lack of authority point, the defendants submitted that the plaintiff knew all along that the liquidator's authority to enter into the alleged contract was questionable, and that is why, as the plaintiff's counsel conceded in argument, the plaintiff chose to bring the present proceedings against the liquidator.

There is much force in the defendants' contention that no declaratory relief was likely to be granted in the form sought unless Murray was a party to the proceedings. McPherson, The Law of Company Liquidation 3rd ed (1987) at 241-2 states:
"Upon winding up the directors of the company are displaced and their functions assumed by the liquidator, who, in exercising his powers, acts as the agent of the company. All the normal consequences incidental to the agency relationship are therefore present: his acts and the transactions into which he enters bind the company, not the liquidator personally, and this is so whether the company is being wound up voluntarily or compulsorily.
In Re Farrow's Bank [1921] 2 Ch 164, the company was the lessee of premises under a lease containing a proviso for determination and re entry in the event of breach of covenant not to assign; the company was put into compulsory


liquidation and the liquidator took steps to assign the lease without obtaining the lessor's consent. It was held that this amounted to breach of covenant by the company since:
'the act is the act of the company acting through the liquidator...who is doing the act which he does strictly on behalf of the company.'
Likewise no personal liquidator		in respect performed	or	entered
 liability of acts into in
 attaches to the and transactions his capacity as
agent for the company."


However, it is not necessary to decide this question. It is clear that once it was pointed out to the plaintiff that there was a potential non-jcinder of an essential party, the plaintiff sought and was granted an order to join Murray as a defendant. It is clear that, unless the trial judge was prepared to make orders dispensing with service of the proceedings upon Murray, and unless counsel for the liquidator was in a position to act for Murray as well as the liquidator, and to give to the plaintiff a considerable amount of cooperation in dispensing with the rules of Court which I have referred to above, an adjournment of the trial was inevitable.

As to the alleged failure of the first defendant to raise in his Points of Defence the question of whether the correct party had been sued, it is my opinion that this was not a matter that required to be pleaded. Rule 13.07 requires a party to plead "a fact or matter" which the party alleges makes a claim not maintainable, or which, if not specifically pleaded, might take the other party by
surprise. The question raised clearly involved no matter of fact which needed to be pleaded. The word "matter" refers to a ground of defence in confession and avoidance by which the party pleading asserts in answer to the facts admitted, not other facts but a defence in law based upon the admitted facts: see Williams, Supreme Court Civil Procedure (1987) at 93. By way of example, the pleader may assert that the contract was not binding because it lacked consideration, or was not in writing in accordance with the Statute of Frauds, or was void for illegality. But it is not usually necessary to plead that the plaintiff has sued the wrong party as this usually involves neither any question of "fact or matter" within the meaning of the Rule.

As	to		the		implications	flowing		from apparent lack of authority, the first would	make	is	that	the		motion	was
 the liquidator's observation that I originally brought
against Murray, but before service, the first defendant was substituted for Murray as the defendant. Mr. Waters frankly conceded that the plaintiff was aware that the liquidator had not obtained the approval of the Committee of Inspection before proceedings had been instituted. Although the Points of Defence did not spell out that this was the case as well as it might have done, no application was made to. strike out paragraph 3(v) of the first defendant's Points of Defence which purported to raise the issue. Nor did the plaintiff's advisers lose sight of the implications
flowing from the failure of the first defendant to obtain approval to the compromise. One possible consequence of such failure might well have been that the liquidator became liable in damages for breach of warranty of authority, and the plaintiff pleaded such a claim against the liquidator, albeit inappropriately, in the Reply.

There remains only the question of whether the liquidator had misled the plaintiff's advisers into thinking that, not only did the liquidator anticipate obtaining approval before the trial date, but that, once approval had been obtained, the liquidator would consent to Murray being joined as a party at the trial. The affidavits of Mr. Duguid sworn 6 February 1992 and of Mr. Walters sworn 6 February 1992 both show that by 30 October 1991, a little over three weeks before the trial, the first defendant advised the plaintiff that the approval of the Committee of Inspection had not been obtained to the alleged compromise, and that either on 1 November or 8 November, the plaintiff was informed that the liquidator proposed to seek the approval of the court prior to the date of trial. It was not until 19 November 1991, that the plaintiff 1 s advisers were told that the application for approval would not be heard before the trial date. However, I am unable to
conclude that, even if approval had been given, that would
necessarily	have	resolved
 matters	in	the
 way	the
plaintiff's counsel maintains. to	show	that	the	liquidator
 There is nothing before me acknowledged	that	he	had
already entered into a contract, and that if the court 1 -s approval was given, he would consent to orders being made at the trial including orders for costs. The evidence goes no further, in my opinion, than that the liquidator wished the court's approval to accept a settlement in the amount of $49,500 of which $34,000 would go to the second and third defendants, with liberty to negotiate, if necessary, the question of the plaintiff's costs in these proceedings, but there is nothing to suggest that the liquidator had indicated to the plaintiff's advisers that his position was, that if approval to the settlement were given, he would consent to the declaration sought and pay the plaintiff's costs. It may well be that, had approval been obtained before the hearing date, this would have resulted in a settlement of the action, but there is no certainty of this. Nor is there any certainty that the liquidator would have been in any better position to instruct his counsel to
represent the company, the trial as a party,
 agree to the company's	j oinder at and niake all the other concessions
necessary to have avoided the abortion of the trial,had he obtained the approval, but been unable to settle the action. It seems to me likely that the liquidator may well have still been faced with the need to ensure separate representation for the company, given that his position was that there was no binding agreement, and that the plaintiff was apparently pursuing him personally for damages for breach of warranty of authority. It therefore seems to me that the plaintiff made a calculated decision to proceed in
the manner it did in the first place, and that the first defendant was not responsible for the abortion of the trial by its conduct in any way. The real cause of the problem was that the plaintiff realised that it was unsafe for the plaintiff to proceed without joining Murray as a defendant. The plaintiff knew all along that the first defendant may well have been in difficulty in obtaining the approval needed to empower the liquidator to enter into the compromise, and chose its course accordingly. In these circumstances, and as it was conceded that the second and third defendants must be entitled to an order for costs, I conclude that the plaintiff must pay each of the defendants' costs thrown away as a result of the adjournment of the trial on 25 November 1991. I further order that the plaintiff is to pay each of the defendants• costs of the hearing before me on 6 February 1992, and I certify fit for counsel.

The final question is whether I should order that these costs be taxed pursuant to 063.04(4) of the Supreme Court Rules. Order 63.04(3) provides that subject to subrule (4), where the court makes an interlocutory order for costs, those costs shall not be taxed until the conclusion of the proceedings to which they relate. Subrule (4) provides that the court may order that the costs be taxed at an earlier time, if it appears to the Court that the costs ought to be taxed at an earlier time. Subrule (3) is the general rule, but subrule (4) provides a wide discretion in the Court to
depart from that general rule. There is nothing in subrule
(4)		to indicate that that discretion is constrained by any particular		circumstances		or considerations. To the extent that it may have been thought otherwise, following Martin J  I s unreported decision in TTE		Pty	Ltd	v	Ken	Day		Pty	Ltd (29/5/90), I respectfully disagree with that approach. The purpose of subrule	(3)		is not specified, but presumably it was designed to reduce the administrative burden of having to	tax	orders	for		costs		made		in	interlocutory	matters, which may	in the end		become	unnecessary,		as well	as to obviate the need for the payment of costs by one party, and the repayment of costs by the same party, who may well have had both favourable and unfavourable cost orders made as a result of	interlocutory	proceedings		over the lifetime of the			action.	Although	interlocutory orders for costs may involve relatively large sums of money, in the vast majority of cases, the amounts involved are relatively small, and it seems to me that subrule (3) is primarily directed towards cost orders involving relatively small sums of money. However, that is not to say that an order to tax might not be made in respect of a relatively small sum
in an appropriate case.
 In this case,
 the amounts involved
would not be small and are not as
 likely to be
 set off
against	future	cost
 orders	that
 may	be	made
 in	the
plaintiff's favour on interlocutory applications. In these circumstances, and as there is no suggestion that such an order, if made, would be unfair or oppressive, and bearing in mind that part of the costs involved include the costs
'


the trial thrown away as a result of the adjournment of the trial, (a factor which Martin J thought sufficient to warrant such an order in TTE  Pty  Ltd   v   Ken   Day   Pty   Ltd;  and see  also  Milingimbi  Educational  and   Cultural   Association Inc v Davies & Ors, unreported, Kearney J, 12/10/90), I consider that the defendants are entitled to an order that they may now tax the orders for costs which I have made, and I order accordingly.

