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AND:
BELCOTE PTY LTD
 

Defendant

CORAM: Mildren J

REASONS FOR JUDGMENT
(Delivered 16 March 1993)

This is an action by the plaintiff in respect of a debt alleged to be owed by way of rental, outgoings and levies totalling $35,791.20 plus interest thereon due in respect of a lease in respect of shops 19 and 20 in the Ford Plaza ("the Plaza"), Alice Springs.

The total amount of the plaintiff's claim as at 21 September 1992 is for the sum of $60,621.49. The plaintiff further claims interest at the rate of 20 per cent per annum from 21 September 1992 on the sum of $35,791.20 until judgment, together with costs. The defendant, by its Amended Defence and Counter-Claim, has denied being in breach of the lease agreement, and has pleaded various defences to the action, being that:
	the lease agreement was entered into by the defendant by reason of representations amounting in law to a collateral warranty or agreement made by the plaintiff or its agents to a director of the defendant that the defendant would have the exclusive right to operate a menswear shop at the Plaza. The particulars given by the defendant to the plaintiff show that the consideration for

--

the alleged contractual warranty or agreement was the entering into the lease agreement, and that the nature of the exclusive right given was, that the plaintiff allegedly promised that it would not permit anyone other than the defendant to conduct a retail menswear business in the Plaza;

	the alleged collateral warranty or agreement was later varied to permit an additional menswear store to trade from the Plaza, provided that it did not sell similar or identical product lines to those stocked by the defendant;


	the collateral warranty or agreement as varied was breached by the plaintiff, causing the defendant to suffer loss and damage. According to the defendant's Counter-Claim , the loss and damage claimed by the defendant amounted to

$794,514. There is no plea that any part of this is to be set off against the amount claimed.

The defendant has also pleaded by paragraph 2 of its Reply to Defence to Counter-Claim that:
a. as a result of the alleged representations, it assumed that it would have an exclusive right to trade in menswear in the Plaza, and it expended monies and entered into the lease agreement on that basis; further, that the plaintiff knew, or intended, or reasonably expected the defendant to act in this manner, and that the defendant suffered loss and damage as a result of so acting. By this pleading the defendant claims damages in equity.

The defendant further alleges that certain of the terms and conditions of the lease relating to the outgoings and levies were made in breach of s47(8} of the Trade Practices
Act, and are therefore irrecoverable.



The trial in this action commenced before me in Alice Springs on Monday 25 November 1991. The action was set down for three days. In the end the action occupied fifteen sitting days. A considerable amount of time was wasted at the beginning of the hearing dealing with interlocutory applications to amend  pleadings, to strike out pleadings, to provide further and better particulars, and to provide security for costs. Clearly this action was not ready for trial when it came on for hearing, and the time originally allocated to it was grossly underestimated. In order to finalise the action as quickly as possible I arranged to return to Alice Springs in January 1992 and allocated two weeks to finish the matter. After five hearing days, the defendant's solicitors, on 14 January 1992, sought leave to withdraw from the action. I granted that application, as a result of which Mr Reeves, counsel for the defendant also withdrew. That left the defendant company unrepresented. Mr Robert Diano, one of the defendant company's directors and its principle witness then applied for leave to represent the company. Mr Diano is not legally trained and has no right of audience. I refused that application, there being no evidence before me upon which I might exercise my discretion to grant leave. Having explained  to Mr Diano what evidence was required I adjourned the hearing until later in the day, and ultimately  until the following day, to enable Mr Diano to either instruct new solicitors or at least take the steps necessary to place evidence before me to support his application for leave.

On 15 January 1992, Mr Stirk, who was then President of the Law Society, was given leave to appear before me as amicus curiae. He explained to me that the defendant wished to apply for an adjournment of the trial to a date to be fixed in order for it to have time to resolve the question of its
--

continuing representation in the action. After hearing submissions from the parties I adjourned the action to a date to be fixed and ordered the defendant to pay the plaintiff's costs of the trial for 14 and 15 January 1992.

Subsequently the defendant engaged new solicitors, but before the action resumed again, those solicitors were also
granted	leave for	leave	to
 to withdraw,	and Mr Diano formally	applied represent	the	company	personally.		It	is
unnecessary	to recite the details of these applications.
Suffice it to say that by the time the action resumed on 21 September 1992, I had granted Mr Diano's application.

Mr Wyvill QC, senior counsel for the plaintiff, had, by this time, lead all of the witnesses he intended to call in respect of the matters raised by the defendant's Defence and Counter-Claim (except for one witness who was called only in respect of the quantum of the Counter-Claim ) and those witnesses had been cross-examined by Mr Reeves. Consequently, the disadvantage to the defendant in being represented in these proceedings by a layman was not as gross as it might otherwise have been. Nevertheless I was conscious of the problems which faced Mr Diano when the hearing resumed, and I attempted then to do my best to ensure that the defendant's case was put to me as thoroughly as possible. The principal witness for the defendant was Mr Diano himself. Having heard the plaintiff's witnesses and the matters put to them in cross examination by Mr Reeves, I was conscious of the matters Mr Diano could be expected to press before me. By the time Mr Diano entered the witness box to give evidence, it was obvious that, unless I undertook the task of his examination in chief myself, the defendant's case would not be before me, and accordingly, I lead Mr Diano through his evidence in chief. This lasted almost a day and a half. I might add that Mr Wyvill and Mr Diano both consented to this course. Before inviting Mr Wyvill to cross-examine Mr
Diano, I asked Mr Wyvill if he could think of any area I had not considered; Mr Wyvill was not obliged to offer any comment, but for the record I should note that he indicated to me that he could think of nothing. I also invited Mr Diano to give evidence of any matter that I had not already covered, but he indicated to me that there was nothing further at that stage that he wished to say. Thereafter Mr Diano   called   two  other    witnesses,    only    one   of    whom,    Mr Dew, was relevant to liability. Mr Diano led these witnesses himself, and I limited my own questions to them to matters which I felt needed further clarification. In the case of Mr Dew, especially, it did not seem to me that his evidence was helpful to the defendant's case, and any attempt by me to intervene too much could have been damaging. In any event, I had no idea what Mr Dew was likely to say; and he was, at best, a witness on the periphery of the issues going to liability. In the end result, I am satisfied that the evidence in support of the defendant's case, despite the difficulties, was put thoroughly to me.

At the end of the evidence I invited Mr Wyvill to address me first, hoping that this would give Mr Diano the advantage of being able to deal with at least the factual issues as thoroughly as possible when his turn came. Unfortunately, Mr Diano did not take the opportunity to assist me in his address at all. Consequently I have had to bear in mind, when examining the factual issues, that the defendant's case has not been put to me as thoroughly as would have been the case if the defendant had been represented by counsel, and to reflect upon the matters that might have been urged upon me had the circumstances been otherwise. In the end result, however, I am clearly of the opinion that the defendant's Defence and Counter-Claim fails because, on the crucial issues of fact which I have to decide, I have preferred the plaintiff's witnesses to that of the defendant, and that no amount of urging from
--

the bar, had the defendant been represented throughout the whole of the trial, would have changed my mind. I turn now to explain my reasons for reaching this conclusion.

The plaintiff's claims
The lease, the subject of this litigation, was executed by the defendant on 18 May 1987 and by the plaintiff on 20
April	1988. Despite dates,		it	was	not
 the  lapse of time	between		these two suggested	that	the		lease	was	not	a
contractually binding agreement; nor did this lapse of time otherwise assume any particular significance. The lease is expressed to be for a term of five years commencing from 1 February 1987, with an option to renew for a further term of five years. It is in respect of the premises known as shops 19 and 20 at the Plaza. It is not disputed that the defendant was in possession of the premises as at 1 February 1987. There is no dispute that the defendant remained in possession until it vacated the premises on 6 November 1989 when the lease came to an end. The defendant does not dispute that it failed to pay the rental, outgoings and levies claimed by the plaintiff in the statement of Claim. Counsel for the defendant also formally admitted the quantum of the amount of the plaintiff's claim. Subject to the matters raised by way of the Defence and Counter-Claim to which I have already referred, the plaintiff is entitled to judgrnent for the relief sought.

I turn now to consider the matters raised in the Defence and Counter-Claim.

Was there a collateral warranty or agreement?
In mid 1986, Mr Diano, who was then a self-employed insurance agent, became interested in establishing or acquiring a menswear business in Alice Springs, where he had been born and educated. He had had previous experience in menswear retailing, having been employed in a managerial capacity for a business called Capricornia Menswear for a
period of two and a half years in the early 1980s.

In May 1986, he became interested in purchasing the goodwill and stock of a menswear business called Alice Springs Menswear, and commenced negotiations with a firm of real estate agents called Asreal Pty Ltd ("Asreal") who acted as agents for the owners of Alice Springs Menswear. Shortly thereafter, he saw an advertisement in the Centralian Advocate newspaper lodged by the plaintiff's letting agents, LJ Hooker - Alice Springs ("LJ Hooker") soliciting interest in tenancies in the Plaza which was then under construction and due to open in October 1986. Consequently, he went to LJ Hooker's office and collected some promotional material (Ext Pl) which, inter alia, had a floor plan of the Plaza. Upon returning to his office, he telephoned Mr Fraser, the managing director of LJ Hooker, but was told that the plaintiff was only interested in "multi-national" tenants.

In late May or early June 1986, Diano decided to approach Mr Kym Ford, one of the plaintiff's directors, to see if he could persuade the plaintiff to lease an area in the Plaza to him. Following a meeting with Mr Kym Ford at the latter's home, Mr Diano's evidence was that he had a meeting the following day at Mr Fraser's office with Mr Fraser and Mr Kym Ford's father, Mr William Ford who was then the director mainly in charge of the Plaza project. Mr William Ford's evidence was that no such meeting took place; that he was in Adelaide at that time; that his son Kym Ford did contact him following the meeting between Mr Diano and Mr Kym Ford and that he, Mr William Ford, rang Mr Fraser to approach Mr Diano. Mr Kym Ford's evidence was that following his meeting with Diano, he told Diano that he would look into his enquiry, that he informed his father about Diano's enquiry, and that he spoke to Fraser about the enquiry as well. He gave no evidence of arranging a meeting between Diano, William Ford and Fraser, and was not
--

cross-examined on the point. Mr Fraser's evidence was that he was contacted by Kym Ford about Mr Diano and that he was in contact with Mr Diano some time before 23 June 1986, but that he could recall nothing of the circumstances of that contact, other than shop 8 was at that time nominated for Mr Diano as a prospective tenant. At that time, Mr Fraser was negotiating with a retailer called Major Pants in respect of shops 19 and 20. Mr Diano's evidence was that he brought with him a list of questions to the meeting prepared by his accountants, but the list of questions was no longer available, having been mislaid. Mr Diano claimed that he was told by Mr William Ford that shops 19 and 20 were to be let as a single store and that the plaintiff was negotiating with a number of major menswear retailers to lease those premises. Mr Diano said that he was told that the plaintiff intended to offer shop 8 as a menswear store similar to that operated by Tony Barlow in the Rundle Mall in Adelaide, selling suits, business shirts, belts and ties; and that the plaintiff did not want tenants in the Plaza competing with one another. Mr Diano said that he indicated that he was not interested in shop 8, but asked that his interest in shops 19 and 20 be recorded in case the negotiations with the major retailers fell through. Mr Diano said that he asked about the terms of the lease for shops 19 and 20 and he was told the amount of the rental and other costs involved and the term being offered. During this meeting Mr Diano said that he was shown plans of the development, but that no mention was made at that time of any expansion of the development. It is not strictly necessary to resolve the conflict between Mr Diano's evidence and that of Mr William Ford as to whether this meeting took place. Clearly, Mr Diano did have a meeting of some kind involving at least Mr Fraser at about this time. Whether or not the meeting occurred as Mr Diano says, I find nothing remotely resembling a representation or a collateral promise was made, indicated or to be made or indicated to the effect that the tenant of shops 19 and 20,
whoever	that might	be, trade	in	the	Plaza		as
 would	have an exclusive right to a	menswear	store,	whether	as	a
particular kind of menswear store, or not. The best that may be said of what Mr Diano was told was that the plaintiff did not want its tenants competing with one another; and I find that it was clear to Mr Diano that there was to be a written lease which would contain all the terms of the contract.

In the meantime, Mr Diano negotiated with Asreal to purchase Alice Springs Menswear. On 17 July 1986, he instructed Mr Roger Bennett, a solicitor and partner of the firm of Martin & Partners, solicitors of Alice Springs, to act on his behalf in relation to this transaction. Thereafter, Mr Bennett attended to a number of matters in relation to that transaction until 4 September 1986, when Mr Diano advised him that he could now get a shop in the Ford Plaza "at the rental he was initially trying to get it for." Mr Bennett was instructed to "hold off" the Alice Springs Menswear contract for the time being, contracts at that stage not having been exchanged, whilst Mr Diano tried to "tie up the Ford Plaza deal." Once this was achieved Mr Diano indicated that he would not proceed with the purchase of the Alice Springs Menswear, and would consult Mr Bennett regarding the "Ford Plaza deal" noting that he and his family would also be setting up a new company for that business.

In the meantime, in August 1986, Mr Diano had made an oral promise to a Ms Alicia Weeks from Colliers, another firm of real estate agents, to take a lease of a shop in a proposed shopping centre known as Yeperenye Shopping Centre in Hartley Street Alice Springs. This was also proposed to be a menswear store. The essential terms of the proposed lease were contained in a letter dated 14 August 1986 from Colliers to Mr Diano, which Mr Diano signed on 18 August. In early September 1986, probably on or shortly before 4
--

September,			Mr  Diano  had  a  chance  meeting  with Mr  Fraser		in Belvedere			House,		where	Mr		Diano		worked.			Mr		Fraser	was unable  to		recall  where   this  meeting  took  place,			but he was able	to	recall,	when	cross-examined,	some	of	the	matters discussed.				I	find			that  Mr	Fraser	told		Mr	Diano			that	shops
19	and	20  were	available	in		the	Ford		Plaza		if	he	still wanted	them.		I			also		find		that	Mr	Diano	said		he	was negotiating	with		the	owners	of		the		Alice	Springs Menswear business		and	also	had signed		up with Colliers to take premises in the Yeperenye Centre, and he would consider his position.  Mr  Diano  asked  if   the   same   conditions  would   apply as had been offered to  the  proposed  tenants  of  shops  19  and 20, Major Pants and Thwaites.  Mr  Diano  claimed  in  his evidence in chief that  Fraser  said  that  he would  talk  to  Mr Ford  about  that, andget back   to   him;   and   that  he rang  back the  following  day.  However,  in  cross-examination  of  Mr Fraser, the defendant's counsel suggested  that  Mr  Diano  had told  Mr  Fraser  that  he  was aware  that  other   tenants   had been  given  exclusive  rights   in   the   shopping   centre,   and that  Fraser  had  said  that  the  plaintiff would  not  allow another  menswear  in  there.  No   cross-examination   was directed towards establishing a further conversation the following day. I think it is likely that some  discussion concerning the possibility of a  second  menswear  store  was raised  at  this  meeting,  but  I  am  satisfied  that  Fraser  did not  say  words  to  the  effect   that   the   plaintiff   would   not allow  another  menswear  store  in  the  centre   on   that occasion,  although  I  find  that  he  did  say  words   to   the effect that he and Ford  had  reached  the  conclusion  that  a second  menswear  store  of   any  description   would   not   be viable.  I  find  also  that  Diano  indicated  to   Mr   Fraser   at that meeting that he wished to take  shops  19  and  20  and Fraser indicated that he would confirm the terms in
writing.	I	do not accept	Mr	Dianos'	evidence	that	Fraser
telephoned him the following day. According  to  Mr Diano, during  that  telephone  conversation,   Mr   Fraser   had  offered to· write   to   Mr   Bennet   and   to   "liaise"   with   him regarding
the terms of the lease, that he then telephoned Bennett's office to make an appointment, that he saw Bennett later that day and told him everything that had occurred between Diano and the plaintiff's agents from the initial meeting in May until the meeting in Belvedere House. I do not accept this evidence. Mr Fraser wrote a letter dated 8 September 1986 confirming the terms and conditions of the tenancy, and his evidence was that he delivered it to Mr Diano personally. Mr Diano initially claimed in evidence in chief that this letter was delivered to Mr Bennett and he did not see it until about a week later. Later in cross examination, he resiled from this position. Mr Bennett's evidence was that he believed that the original, or a photocopy of the letter of 8 September 1986 was brought in by Mr Diano. In cross-examination of Mr Fraser by the defendant's counsel it was suggested that Fraser delivered the letter to Diano at Belvedere House. Finally, the letter itself is addressed to Mr Diano, not to Mr Bennett. As to Mr Diano's telling Mr Bennett, in a face to face meeting, what had occurred in the negotiations up to then, I find that no such meeting occurred. I prefer the evidence of Mr Bennett that all that occurred was a telephone call from Mr Diano on 12 September to confirm that Diano would not be proceeding with the purchase of Alice Springs Menswear and that he would let Mr Bennett know what was happening regarding the Plaza lease in due course.

On crucial areas, Mr Diano's evidence was most unsatisfactory, and I formed the opinion by his demeanour in the witness box that his evidence was unreliable. With certain exceptions of a minor nature, wherever his evidence has conflicted with the evidence of other witnesses I have preferred the evidence of those other witnesses. I note also that in important respects the case being put in cross-examination to the plaintiff's witnesses differed significantly from the evidence given by Mr Diano in his evidence in chief. Mr Bennett, on the other hand, impressed
--

me as being a careful witness whose evidence I could trust implicitly. He kept detailed notes of the main points made in telephone and other conferences on his files. He is an experienced solicitor. He had no reason not to keep a faithful record of the dealings he had with Mr Diano, and, it might be said, good reason to do just the opposite in view of the need to properly charge out for his work. He was not shaken in cross-examination. Mr William Ford's evidence was generally satisfactory. I concluded that he did his best to tell the truth as he remembered it. There were some matters where his recollection is vague and I have had to scrutinise that part of his evidence with care, but, on the whole, I have accepted his evidence as
reliable. again I truthful which he
 Mr Fraser	was, at times,	extremely	vague,	but
felt that he did his best to give accurate and evidence, and in relation to matters concerning had a firm recollection I have no hesitation in
accepting his evidence.

To return to the narrative of events, the defendant's case was, as put in cross-examination of Mr Fraser, that, upon receiving the letter from Mr Fraser of 8 September 1986, Mr Diano rang Mr Fraser later that same day complaining that his letter contained no provision for any exclusive right to conduct a menswear store in the Plaza, to which Mr Fraser replied: "Don't worry about it because it will be in the lease when you get the lease." Mr Fraser could not recall any such telephone conversation and was adamant that he would have said no such thing. Mr Diano's evidence in chief was that after Mr Bennett received this letter, Bennett rang him and read the letter to him over the telephone. Diano claims that he asked Bennett to ring Fraser about the absence of any mention of an exclusive right to operate a menswear store, and Bennett said words to the effect that as the plaintiff is not going to put in another menswear store, there was no point in having this in writing. Diano then claimed that he telephoned Fraser
and said that his solicitor had told him: "You're not going ahead with the second menswear store," to which Fraser replied: "Yes, that's correct." Bennett's evidence was that Diano's account of his alleged meeting with him in September 1986 was untrue, that at no time was the subject of a second menswear store, or an exclusivity clause in the proposed lease ever discussed between he and Diano, and at no time was he instructed to negotiate the terms of the lease with Poveys, the plaintiff's solicitors. His sole involvement was to peruse the lease when it ultimately arrived in January 1987, and to advise Mr Diano as to its terms. I prefer the evidence of Mr Bennett. I find that neither the version put by Mr Reeves to Mr Fraser nor the version given in evidence by Mr Diano as to the dealings between Messrs Diano, Fraser and Bennett occurred. As I said, the only direct communication of any kind between these witnesses after 8 September 1986 and before Mr Diano went into occupation of the premises in October 1986 was the telephone conversation passing between Bennett and Diano on 12 September 1986.

In October 1986 Mr Diano on behalf of the defendant took possession of the premises and began his fitout. Originally it was the plaintiff's intention that the Plaza would be opened in that month. However, the Plaza's opening was delayed until December, and the defendant's business, which was called 'Plaza Menswear' opened its doors on 19 December 1986. During the intervening period, Mr Diano gave evidence that he spoke to Mr William Ford at the premises in late October or early November. The purpose of the conversation was to play a jingle which Mr Diano had had made as a radio advertisement for the defendant's business. Mr Diano claimed that Mr Ford was impressed by the jingle, and invited Mr Diano to the offices of the plaintiff's architects to discuss the plaintiff's plans for the future development of the centre. He further claimed that during conversation with Mr Ford at the architect's offices, Ford
--

told him that he was negotiating with the owners of some adjourning properties, and there was a possibility that the plaintiff's centre would be expanded, such expansion to involve inter alia provision for a major supermarket chain. Mr Diano was shown plans of these extensions, and was told, according to Mr Diano, that these additions were "not going to be in the pipeline for about another 2-3 years." Mr Diano further gave evidence that after he had been discussing these matters with Mr Ford for about an hour the following words were spoken:
"Ford: Diano: Ford:
 'We'll never do anything there to introduce anything like you in the shopping centre.'

'Okay,	Bill.	I	take	that	as	being	your word.'
'It's my word and it's my bond'"
Mr Diano claimed that in late November, he noticed that a wall in the centre which he understood was to have been of solid brick, was suddenly constructed as a "temporary fire wall, gyprock type wall." After making certain enquiries from the builders, he happened to see Mr William Ford in the centre, and said to him that he was amazed that the wall was made from gyprock and not brick, and he asked Mr Ford what was happening. Mr Ford then explained to him that Stage 2 of the development was going ahead. They walked out onto land where the extensions (which were commonly referred to as "Stage 2") were to be placed. Men were involved in demolition work of the existing structures. At this stage, according to Mr Diano, he understood from what Mr Ford was telling him that the extensions would provide space for a Woolworths store and for an electrical goods shop. Nothing was said to indicate that any more specialty shops would be included. Nothing further was said of any significance, according to Mr Diano, between himself and Mr Ford and Mr Fraser during 1986.

I should add that Mr Diano claimed that throughout this
period, he kept in touch with Mr Bennett to let him know what he was doing. I find that Mr Diano rang Mr Bennett on
22 October 1986 to enquire whether his solicitor had received the lease as yet. Mr Bennett told him that he had heard nothing  further. Diano said he would ring Mr Fraser to find out was what was happening. Mr Bennett said to Mr Diano to make sure the agents knew that the lease was to be sent to Martin & Partners. I find also that Mr Diano spoke to Mr Bennett again on 4 November and was told that the lease still had not arrived. On 19 November, Mr Bennett spoke to Mr Diano again to inform him that he still had not received the lease, but expected it shortly. At this time, Mr Diano advised Mr Bennett that he was looking at premises opposite the Coles Complex (which I take to be the  Yeperenye Centre) for which  a lease was also to be sent, and that once the lease arrived for the Plaza and Mr  Bennett was instructed what to do about that lease, he was to forward an account for all work done up to then so that "the proposed new lease can be dealt with separately." On
27 November 1986, Mr Bennett wrote to Mr Diano asking for instructions regarding whether or not the defendant still proposed taking a lease in the Plaza. It was not until 29 January 1987 that Mr Diano told Mr Bennett  he was already in the Plaza, and Mr Bennett found out that his advice was to be sought in respect of both the lease in respect of shops 19 and 20 in the Plaza and the lease over part of the Yeperenye Centre. I do not accept, therefore, Mr Diano's assertion that he kept· his solicitor informed of what he was doing. It is plain that Mr Diano did not at any time instruct his solicitor to negotiate the terms of the Plaza lease with the plaintiff or its solicitors or agents. Indeed, Mr Bennett's role, when he eventually obtained the Plaza lease in early 1987, was limited to advising Mr Diano as to his responsibilities under the proposed lease.

Mr William Ford's evidence, which I  accept,  is that he first met Mr Diano in September or October 1986 when he was
--

fitting out the shop. Apart from introducing himself, nothing further of consequence happened at this first meeting. Subsequently, he frequently saw Mr Diano in the centre, although nothing was said of significance between them until just before the defendant's shop opened. This, I find was·in about mid December 1986. On this occasion, the reason for discussion between them was that the plate glass doors for the defendant's shop had been delayed. Mr Ford was embarrassed about the delay. He told Mr Diano that in view of the delays the plaintiff would give the defendant two months' free rent. He also said that he would not put another menswear store in the Plaza until Stage 3 was completed. At that stage, demolition work had already begun on the site for Stage 3, and a partition had been erected across Stage 1 to prevent Stage 3 from being seen. Mr Ford said it was common knowledge in Alice Springs what was happening. Indeed, in October 1986, an advertisement appeared in the Centralian Advocate newspaper seeking
tenants	for (Ext	Dl);
 "Stage	2"
and	another
 "due for completion		in June 1987" advertisement	in	the	Centralian
Advocate	dated 21 November 1986 advised that thirty shops
were to be completed by April 1987 (Ext D2). In a town the size of Alice Springs it would be remarkable if Mr Diano had not learned of the proposal to extend the Plaza beyond the original concept by October or November 1986, particularly by the time demolition work began. True it is that the newspaper advertisement refer to these extensions as "Stage 2" and Mr Ford used the expression "Stage 3", but I do not accept that this difference in terminology created any confusion in Mr Diano's mind. The reason for the different terminology lay in the fact that the architects' plans referred to Stage 2 as the carpark and stage 3 as the additional shops on the site formerly occupied inter alia by Murray Neck's store. Mr Ford said he sometimes used "Stage 2" to refer to "Stage 3", i.e. the additional shops; the reason for the change in terminology was that Stage 1 and the carpark were developed together and not as separate
stages. In any event, Mr Diano's position was that he was told, at any rate, nothing about any limitation upon the alleged promise not to put in another menswear store, be it until Stage 2 or Stage 3 was completed.

I have, in preferring Mr Ford's evidence, not overlooked the fact that Mr Diano, in 1988, wrote a number of letters to Mr Ford, in which he asserted unequivocally that the defendant's business was to be the only menswear store in the Plaza, and that at no time did Mr Ford specifically deny these allegations until he swore an affidavit filed in these proceedings in October 1990. By this time, Stage 3 had been completed, that having occurred in October 1987. Further, it is evident that in 1988 Mr Ford did attempt to persuade Mr Dew, the proprietor of a business called 'The Gentlemen's Dressing Room' - which was in the area of the Plaza completed as Stage 1 to refrain from certain business activities which were in competition with the defendant's business. Mr Ford's explanations of these matters were that he knew "what sort of chap Mr Diano is," that he (Ford) had had limited formal education and found formal correspondence difficult, that he preferred to deal with Mr Diano in person, and that he decided to ask Mr Dew to refrain from selling certain lines because it was in the interests of the plaintiff to ensure a "good mix" in the Plaza. The only written reply to Mr Diano's correspondence is a letter dated 27 July 1988 from Mr Ford (Ext P7). This letter is poorly written and difficult to understand. It contains the following passages:
"After looking at shopping centres around Australia the monopoly of your store sells everything in mens clothing plus mens shoes, R.M. Willisams (sic) western gear without any complaints.
By having the different mens store in the Ford Plaza it will encourage the men of Alice Springs to shop in the Plaza for it has a selective range to chose from."

Mr Reeves in cross-examination of Mr Ford, sought to establish that the reference to "the monopoly of your
--

store" was an admission that Ford had indeed made the promise Diano alleged, but I am unable to accept that this letter does make that admission. In fact, the defendant's store did not sell R.M. Williams' lines, and the thrust of the second paragraph is inconsistent with any recognition of the alleged promise.

I accept Mr William Ford's explanations. The letter (Ext P7) demonstrates his limited ability to deal with formal correspondence. I accept that Mr Ford's education is limited. His office was not far from Diano's premises. It was obviously more convenient for him to speak· to Diano personally. As Diano was refusing to pay the rent, it is understandable that Ford would endeavour to persuade Mr Dew not to compete against Mr Diano in certain lines in order to accommodate, at least in part, Mr Diano's complaints, and at the same time promote the plaintiff's own interests in having two viable tenants in the Plaza. As against that, I have also taken into account the fact that the thrust of the defendant's case changed substantially under cross examination by Mr Wyvill. I might first explain that at no time did Mr Diano attempt to support the claim as pleaded, and as particularised in the Further and Better Particulars, that the consideration for the alleged promise made to him (that his would be the only menswear store in the Plaza) was the defendant's entering into the formal lease. He gave no evidence of any conversation along the lines that the plaintiff, whilst it refused to include such a warranty or promise in the formal lease, would consider itself bound if the defendant entered into the formal lease. At best, that was left as an inference to be drawn from the circumstances. But in cross-examination this approach to the case was abandoned by Mr Diano who insisted that, firstly, he told Mr Bennett of the promise made to him and complained about the absence of the mention of such a term in the letter from LJ Hookers dated 8 September 1986; that he instructed Bennett to find out from Fraser
why no mention of this was made in that letter; that Bennett told him not to worry about it because the plaintiff was not going to put a second menswear into the Plaza; that Diano insisted that the lease contain a provision in it to give effect to the alleged promise; and that he had been assured by Fraser, Ford and Bennett that when the lease arrived, the lease would contain such an express provision. Indeed Mr Diano conceded ultimately that he knew that there was to be only one agreement between the defendant and the plaintiff, that this agreement was to be the written lease, and that this lease was to contain the whole of the terms of the agreement.

I do not accept Mr Diano's evidence for the reasons I have already given. In any event, the ultimate position which Mr Diano took was that he expected the lease to contain the provision he wanted, and when it arrived and he sought advice from Mr Bennett in early 1987, he specifically asked Mr Bennett whether clause 3.7 of the lease (which reads "Not to use the demised premises or permit the same to be used otherwise (than) to conduct the business of retail menswear ...") meant he had exclusive rights to trade in menswear; to which Mr Bennett is alleged to have told him that if he had been told by the plaintiff's agents he was to have the sole right to a menswear store in the Plaza, "that's what it means." I reject this evidence. I prefer the evidence of Mr Bennett. I am satisfied that no such discussion ever occurred.

It flows from the findings I have made that the defendant has not established that there was any collateral warranty or agreement the consideration for which was the entry into of the written lease agreement by the parties. On the whole of the evidence the only statement made was Mr Ford's statement that the plaintiff would not put another menswear store into the Plaza until stage 3 was completed. There is nothing to show that this statement was promissory in

--

character. Mr Ford said, and I accept, that he got nothing in return for the statement he made, which in the circumstances amounted to no binding promise. It was at best an expression of the plaintiff's stated intentions or policy. Unless a statement is promissory in character and supported by consideration of some kind, no collateral contract exists: JJ Savage & Sons Pty Ltd v Blakney (1970)
119 CLR 435; Nemeth v Bayswater Road Pty Ltd (1988) 2 Qd R 406.

It remains only to consider a few other matters. The first is that Mr Fraser gave evidence that, after Mr Diano went into	occupation		of	the	premises,			but		he	was		not	sure precisely when, he told Mr Diano that his instructions were that he was not to put another menswear store into Stage 1, until such time as Stage 2 had been completed. I accept that this statement was made to Mr Diano and I find, given that Stage 2 was completed	in October 1987, that it was made at some time between October 1986 and October 1987. Even assuming that this statement was made prior to 10 May 1987, when the lease was executed by the defendant, I am unable		to	see		how	that		assists	the	defendant.	Such	a statement was clearly not promissory in character, and was 1imited in time to the completion of stage 1 in October 1987. I should add that even if it had been promissory in character, there is no evidence of any breach of it up to October 1987. The same applies to Mr Ford's statement. The alleged			breaches		did		not		occur		until		1988	when		the 'Gentlemen's Dressing	Room'		began to carry menswear.		The second matter is that there is no evidence from Mr Diano that		there	were any further relevant promises, conversations or representations in the period between his consulting his solicitor on 2 February 1987 and executing the lease in May 1987. The third matter concerns an alleged variation of the collateral contract which took place in February 1988 as a result of a conversation between Mr William Ford and Mr Diano. Ford's evidence was that in
January 1988 he called upon Mr Diano as a matter of courtesy to tell him that he was going to permit Mr Dew to sell up-market men's clothes and business clothes. He also gave evidence that in February 1988, as the result of telephone calls from Mr Dew and Mr Diano, he was asked by Mr Diano if he had sole rights to a menswear store, to which he replied: "No." Mr Diano maintained that Ford asked him for permission for Dew to sell men's suits, sports coats and business clothing. Diano said that he told Ford that this was acceptable to him so long as Ford assured him that Mr Dew's store would not sell clothing lines which the Plaza Menswear carried and limited itself to sports coats and business suits, excluding suit hire. Diano claims he received this assurance. For the reasons previously given, I prefer the evidence of Mr Ford.

In the end result, the defendant's Defence and Counter Claim based upon an alleged collateral warranty or agreement must fail.

Estoppel
The defendant pleads that, as a result of the representations made to it by the plaintiff's servants or agents that it would have the exclusive right to operate a menswear store in the Plaza, it expended monies and entered into the lease agreement, as a consequence of which it suffered loss. It is unnecessary to discuss whether, if the defendant's allegations had been made out, relief would have been refused on the basis that the representations were too ambiguous, or whether this Court could have awarded damages in equity for a breach of a promise which the Court is satisfied that the plaintiff is estopped from denying. I have already found that no such representations were made. By the time anything was said to Mr Diano, either by Mr Ford or by Mr Fraser, the defendant was already in occupation of the premises and the fitout well under way. The statements made by Ford and Fraser, even if
--

they amounted to representations which they intended the defendant to act upon, were not in fact dishonoured. As to reliance by the defendant, it was plain at the end of the day that the defendant had not established reliance even upon the representations which he alleged were made to Mr Diano at the time the defendant entered into the lease, but rather, reliance was placed on the alleged advice of his
solicitor.	I have such	advice.	The
 already result
 found	that Mr Bennett	gave no is	that	the	factual	basis	for
relief in equity, by which I mean estoppel as the result of unconscionable conduct, giving rise to possible equitable relief, is not made out.

The Trade Practices Act Defence
By paragraph 3A of the Amended Defence and Counter-Claim the defendant has pleaded that clauses 3.3.2, 3.3.11 and
	of the lease forced the defendant to acquire services in the nature of insurance, management, security, promotion and advertising, and that this obligation is unenforceable, it being in breach of s47(8) of the Trade Practices Act.


Section 47(8) of the Trade Practices Act, so far as it is relevant, reads as follows:
"  (8)  A corporation  also engages in the practice of exclusive dealing if the corporation grants or renews, or makes it known that it will exercise a power or right to terminate, a lease of, or a licence in respect of, land or a building or part of a building on the condition that another party to the lease or licence or, if that other party is a body corporate, a body corporate related to that body corporate
	will not, or will not except to a limited extent -
	) acquire goods or services, or goods or services  of  a  particular  kind or description,  directly  or indirectly from a competitor of the corporation or from a competitor of a body corporate related to the corporation; or
	re-supply goods, or goods of a particular kind or description, acquired directly or indirectly from a competitor of the corporation or from a



	

 competitor of a body corporate related to the corporation;
will not supply goods or services, or goods or services of a particular kind or description, to any person, or will not, or will not except to a limited extent, supply goods or services, or goods or services of a particular description -
	to	particular		persons		or persons	or		to	persons particular	persons	or persons; or

 classes of other than classes of
	in particular places or classes of places or in places other than particular places or classes of places; or
	will acquire goods or services of a particular kind or description directly or indirectly from another person not being a body corporate related to the corporation."


The	only	relevant	provision	is	s47(8)(c).	The	leading
authority	in
Tooheys  Ltd v
162	CLR	395;
 cases	of		exclusive	dealing	is	Castlemaine Williams	&    Hodgson Transport  Pty Ltd (1986)
68	ALR	376.	This	case	was	applied	in	a
situation analogous to that existing in this matter in Paul Dainty Corporation Pty Ltd & Anor v National Tennis Centre Tryst &  Ors (1990) 94 ALR  225. These cases show that where a landlord provides premises as well as a service in connection with the provision of premises (otherwise  than as agent for the tenant) there is no prima facie breach of s47 of the Act. In this case the lessor was under a contractual obligation to the lessee to insure the plaintiff's interests in the premises, pursuant to clause
5.1. Pursuant to clause 3.3.3, the defendant  was required to reimburse the landlord for a proportion of those costs. Clause 5.1.1 does not provide for the landlord to insure  the defendant's interests. In my opinion, whilst the defendant had a legitimate interest in ensuring that the Plaza was insured as a whole, there is nothing to show that the plaintiff acted as the defendant's agent in insuring  the defendant's interest. Clause 3.4.1 required the defendant to contribute to the "Promotional Fund" equal instalments  calculated  according  to  clause  1.7  of the
--

lease. The "Promotional Fund" is defined by clause 1.6 to mean "the fund established and administered by the lessor to promote and advertise the centre and the businesses conducted therein." Pursuant to clause 3.4.2, the fund was to be expended in the employment of a promotions director or advertising consultant; in audit fees, and administration costs; and in promoting and advertising the centre at such times and in such a manner as the lessor determined. By clause 3.4.3, the lessee acknowledged that it had no beneficial or other interest in the fund. Thus it was the lessor who employed any promotions director or advertising consultant or who engaged the services of others to promote or advertise the Plaza and the businesses in it, and it is to noted that it did so, not as agent for the defendant, who had no beneficial or other interest in the fund, but on its own behalf. What the lessor provid d was, in addition to the lessee's interest in the premises, a "package deal" which also provided for the promotional and advertising of the centre as a whole: c.f. Paul Dainty Corporation Pty Ltd & Anor v National Tennis Centre Trust & ors, supra, at 244. In my opinion, the plaintiff had a legitimate interest in seeing that the Plaza was promoted and advertised, in that the plaintiff would obviously benefit financially if its tenants prospered, and it was in its interests to ensure that the Plaza as a whole was promoted rather than leaving advertising solely to the whim of the tenants. I see nothing contrived or unlikely in these arrangements, particularly as there is, of course, nothing in the lease to preclude the defendant from engaging in such other advertising and promotion work as it wished. In my opinion the provisions of the lease did not breach s47(8) of the Trade Practices Act.

I therefore conclude that the plaintiff is entitled to judgment for the sum of $60,621.49 plus interest on the sum of $35,791.20 at 20 per cent per annum from 22 September 1992 to date. I calculate this additional interest to
amount to $3,294.75.



Accordingly, there will be judgement for the plaintiff for the sum of $63,916.24. The Counter-Claim is dismissed. I will hear the parties as to costs.

