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IN  THE COURT OF APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN

No. AP8 of 1991


ON APPEAL FROM THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 82 of 91

BETWEEN:


DJM DEVELOPMENTS PTY LIMITED
Applicant

AND

NORTHERN TERRITORY OF AUSTRALIA
Respondent





CORAM: ANGEL, MILDREN AND MORLING JJ




REASONS FOR JUDGMENT
(Delivered the 22nd day of October 1992)



THE COURT:
This is an application for leave to appeal from a decision of Asche CJ on an application made by the Northern Territory of Australia for security for costs
-	 -


in respect of an arbitration in which it and the applicant are parties.

The applicant and the Territory are parties to an agreement dated 12 May 1989 for the construction of certain subdivisional works at Tennant Creek.	on
1 March 1990 the Territory cancelled the agreement, claiming the right to do so pursuant to its terms.	The applicant disputes the Territory's right to cancel the agreement and the dispute was referred to arbitration in July 1990.

After Points of Claim, Points of Defence and Counter-Claim had been exchanged by the parties, an application was made by the Territory to this Court pursuant to s.47 of the Commercial Arbitration Act for an order for security of the costs which it will incur in the arbitration.

Prior to the bringing of the application in this Court the Territory sought information from the applicant as to its financial standing, but received no reply.	Asche CJ found that the applicant was impecunious and had no assets from which it could satisfy any order for costs which might be made against it by the arbitrator.	We agree with Asche CJ on this matter.		We also agree with him that this is an

appropriate case for the making of an order for security.	As the Chief Justice found, it is plain that there will be no security from any other source for payment of any order for costs which the Territory may obtain in the arbitration.

The solicitor for the Territory estimated that his

client's anticipated costs of the
arbitration were
$105,825.00	made up as follows:
1.	Arbitrator's costs


$23,500.00
2.	Counsel
27,625.00
3.	Solicitors' costs
24,700.00
4.	Other costs
30,000.00


This estimate does not appear to have been challenged before the Chief Justice.	However, Mr Gino Antonino, a director of the applicant who appeared by leave on behalf of the applicant, swore an affidavit in which he said that the applicant's claim against the Territory could be determined "largely by agreed documents and written submissions which, I am informed by my solicitors and believe to be true, would occasion very little cost."	He was not cross-examined on this statement.

The applicant opposed the making of an order for security on a number of grounds.	Included in those

grounds was a claim that the applicant's impecuniosity had been brought about by the termination of the contract and by improper conduct engaged in by the Territory in respect of other contracts.	We agree with the Chief Justice that these matters afforded no ground of opposition to the application for security, and for the reasons which he gave.

It was also submitted to the Chief Justice that an order for security should not be made because the effect of making it would be to prevent the applicant from pursuing its claim.	We think the Chief Justice was correct to reject this submission.		There is no evidence that the directors and shareholders of the applicant are impecunious and are unable to provide the applicant with sufficient money to comply with an appropriate order for security.	It is well established that if a company wishes to rely upon the argument that an order for security will frustrate the litigation it must establish that those who stand behind it are also without means:	Bell Wholesale Co Pty Ltd v Gates Export
Corporation (1984) 52 ALR 176 particularly at 179, 180.
I







The fixation of the amount of the security to be given by the applicant was a matter calling for the exercise of a judicial discretion.	That being the case, there is a presumption that the discretion has

been properly exercised and the Court of Appeal should interfere only if it is persuaded that the exercise of the discretion has plainly miscarried:	see Australian Coal and Shale Employees' Federation v The Commonwealth (1953) 94 CLR 621 at 627.

As we have observed, this is an application for leave to appeal.	This being so, the applicant for leave must first show that the decision in question is
.attended by sufficient doubt to warrant it being reconsidered on appeal and must also show that substantial injustice will result if it is allowed to stand.	After a careful consideration of all the facts of the present matter we are persuaded that this is a proper case for granting leave to appeal.

There are two reasons which have led us to reach this conclusion.	First, it is apparent that the Chief Justice must have taken the view that the Territory was entitled to be given security for the arbitrator's costs of the arbitration.	We do not agree that this was the case.	The onus was on the Territory to prove that it will be liable to pay the whole of the arbitrator's costs in the event that they are not paid by the applicant.	We do not think that any such proof was given.		We think we are entitled to make the assumption that a prudent arbitrator will require either payment of

his fees in advance or the giving of security for the payment of them.	If such payment is not made or security given by the applicant, it may safely be assumed that the arbitrator will not embark upon the arbitration.

The only evidence as to the payment of the arbitrator's fees is contained in a statement contained in the affidavit filed by the Terrltory solicitor in which it is stated:

"The arbitrator's fees have been agreed by the parties in terms of his letter to the parties ...".


The fact that those fees had been quantified at
$23,500 by no means establishes that the Territory will be liable to pay those costs should it succeed in the arbitration.	It would be a simple matter for the Territory to advise the arbitrator of the impecuniosity of the applicant so as to ensure that he obtains payment of his fees in advance.	Accordingly, we think that the allowance of the arbitrator's fees as part of the Territory's costs of the arbitration was erroneous.

In the second place, we do not think the material before Asche CJ justified him in coming to the view that the Territory's costs of defending the applicant's claim would be $105,825.	That figure was described by the

Territory's solicitor as being ''the legal costs and
other costs I estimate will be incurred by the Territory
if the arbitration proceeds to a hearing
 . . . II .	As we
have observed, the Territory has filed a counter-claim.
It	is not possible for us to say with any certainty how many of the fifteen days which have been set aside for the arbitration will necessarily be occupied with an examination of the applicant's claim and the defence thereto and how many days will be occupied in hearing the counter-claim.	Indeed, it seems not unlikely that much of the evidence will be referable to both the claim and the counter-claim.	We should observe that the amount actually claimed by the applicant is of the order of $100,000.00 whereas the amount of the counter-claim is of the order of $266,000.00.

Mr Riley QC submitted that there was no challenge before Asche CJ to the estimate made by the Territory's solicitor of the duration of the hearing or of the costs thereof.	Nevertheless, it was still a matter for the Court to scrutinise the evidence and make its own assessment of the appropriateness of the amount to be fixed by way of security.	Indeed, the Chief Justice did not consider himself bound to fix the precise amount claimed and reduced the amount somewhat when making an order that security be given in the sum of $100,000.	Mr Riley QC made a further point that the notice of appeal
-	 -


did not specifically attack the quantum of the order made by Asche CJ.	This is technically correct, but it has always been asserted by the applicant (both before Asche CJ and on appeal) that the costs which will be incurred by the Territory in defending the applicant's claim will be much less than the $105,825 asserted by the Territory's solicitor.

We turn now to consider what is an appropriate order for the giving of security.	When the matter came before Asche CJ the hearing of the arbitration was imminent.	No doubt for this reason he did not consider whether it would be appropriate to make an order for the giving of security in stages.	The position is now different.		The arbitration is not imminent and a staged order is now appropriate.

It is to be remembered that the proceedings between the parties are an arbitration before a highly qualified lay arbitrator.	He is a Fellow of the Institute of Arbitrators of Australia and has engineering and scientific qualifications.	We think it is fair to assume that he has been chosen to arbitrate because he may well be capable of shortening the hearing of expert evidence which, of its nature, might occupy much time before a judge and may well be able to be given expeditiously to the arbitrator.	Of course, this is
speculation but we think the framing of the order for the giving of security should take account of this possibility.	In particular, during the early stages of the arbitration, the arbitrator may be able to suggest procedures which will lead to the shortening of the hearing.	Moreover, there is always the possibility that the matter may be settled at an early stage of the arbitration.	These circumstances commend to us the desirability of the making of a staged order for the giving of security.

In all the circumstances, we think that security should be given in the sum of $39,000 in accordance with
the orders which we set out hereunder. are as follows:
 Those orders
	The orders made by Asche CJ on 15 March 1991 are set aside.
	The applicant DJM Developments Pty Limited is to give security for the Northern Territory's costs in arbitration proceedings commenced by the applicant against the Northern Territory in which Sidney Ronald Milton has been appointed arbitrator.
	Such security is to be in the sum of

$39,000.00 in cash, or such other security of like value to the satisfaction of the Master


and in accordance with the provisions of paragraph 4 hereunder.
	The said amount of $39,000.00 is to be paid or

security is to be lodged in Court as follows: as to the sum of $15,000, on or before 21 days
prior to the date fixed by the arbitrator for the hearing of the arbitration;
as to the sum of $8,000, on the date fixed for the commencement of the arbitration;
as to the further sum of $8,000, on the sixth day of the arbitration;	and
as to the final sum of $8,000, on the eleventh day of the arbitration.
	That the said arbitration proceedings be stayed in the event that the amount of $39,000 is not paid into Court or other security lodged in the amounts and within the times referred to in paragraph 4.
	The applicant DJM Developments Pty Limited is to pay the costs of the proceedings at first instance.
	No order as to the costs of the appeal.
	Liberty to apply to a single judge of the Court to vary the times referred to in para 4 above or to order that additional security for costs be given in the event that the estimated duration of the hearing of the applicant's
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claim and the defence thereto exceeds, or is likely to exceed, fifteen days.
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