file_0.bin





FULLER MATTHEWSON SUTTON & ASSOCIATES PTY LTD TRADING AS FINANCE & MANAGEMENT SERVICES v FERRIER AND LOVE AS SCHEME TRUSTEES APPOINTED FOR TERRITORY RESOURCES N.L. (RECEIVERS AND MANAGERS APPOINTED)

Supreme court of the Northern Territory of Australia Angel J.
18, 20, 21 December 1989, 2 March 1990 at Darwin


COMPANIES - Scheme of Arrangement - Appeal from determination of Scheme Trustees - Claim for net profit on resale of shares under contract for issue of share options

CONTRACT - time for performance - no time stipulated - performance not called for - contract to be performed with reasonable alacrity - lapse of reasonable time - breach

CONTRACT - Breach - Agreement to issue share options to senior employee - whether formal request to issue a prerequisite to issue - whether time of the essence - timing of breach

CONTRACT - terms - implied term - whether performance within a reasonable time required - contract for issue of share options.


Cases referred to:
Shirl9w v Southern Foundaries (1926) Ltd (1939] 2 K.B. 206



Counsel for the appellant: Solicitor for the appellant:

Counsel for the respondent: Solicitor for the respondent:
 
J. Waters
Waters, James & O'Neil
A. Wyvill
	Stirk
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ang900171
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No.398 of 1989
(8913398)
 







BETWEEN:
FULLER MATTHEWSON SUTTON & ASSOCIATES PTY LTD TRADING AS FINANCE & MANAGEMENT SERVICES
Appellant

AND:

IAN DOUGLAS FERRIER AND ANDREW JOHN LOVE AS SCHEME TRUSTEES APPOINTED FOR TERRITORY RESOURCES N.L. (RECEIVERS AND MANAGERS APPOINTED)
Respondents

CORAM:	ANGEL J.

REASONS FOR JUDGMENT
(Delivered 2 March 1990)





This is an appeal from a rejection by the respondent scheme trustees appointed to Territory Resources N.L. of a proof of debt lodged with them by Paul Anthony Proctor on behalf of the appellant.

Mr Proctor claims as against Territory Resources N.L. (Receivers and Managers appointed) ("the Company") a debt of $24,000.	He alleges an agreement between the parties whereby the appellant was to be issued 100,000 options to
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buy shares in the company, which options he intended to convert immediately to shares, those shares then to be sold.	The sum of $24,000 is his calculation of the net profit on sale of those 100,000 shares.

On 12 April 1989, a proof of debt was lodged by Mr Proctor on behalf of the appellant with the scheme trustees appointed.	At a meeting of creditors held on
3 March 1989 the full amount was disputed and
Mr Ian Ferrier, one of the trustees, requested further details of the claim by letter dated 14 April 1989.	These were provided by Mr Proctor by letter dated 4 May 1989.

On 30 May 1989, the joint scheme trustees wrote to  Mr Proctor to advise that his proof of debt had been wholly disallowed on the following grounds:

	the appellant had been paid all monies owing to it under the terms of its consultancy;
	the offer of 100,000  options was contingent upon Mr Proctor accepting an offer of employment as Company Secretary of Territory Resources which offer was never taken up;
	

 the Board of the Company had resolved that
options were not exercisable before
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November 1988 (by which time the Company had been wound up); and
	Stock Exchange Regulations do not permit the listing of, or trading in, options.


It is from this determination that the appeal lies.
None of these grounds are now relied on by the respondents, who now say that:
	it was a term of the "arrangement" between

the appellant and the Company that there was a purchase price of le per option
separate from, distinct to and payable in advance of the exercise price of 20◊ per option; and
	there was never any formal request to the

Company to issue the options or any formal tender by the appellant of the $1,000 necessary to purchase the options.

I find the facts to be as follows.


In January of 1987 Mr Proctor, on behalf of the appellant, was approached by Mr Ken Day, the Managing Director of the Company, to act as its financial advisor. Mr Proctor was also asked at that time to be Company Secretary to Territory Resources, a position which he did not eventually take up.	A "package" was arranged whereby
Mr Proctor was engaged effectively full-time on behalf of the Company in return for an annual consultancy fee of
$50,000 and options to be issued from time to time as agreed.


In the same month, the directors of the Company resolved to offer options to certain employees.	The Company's Quarterly Report for March 1987 (a document dated
30 April 1987 and apparently provided to Mr Proctor at about that time) states:

"In January 1987, directors resolved  to offer 500,000 options to selected senior employees and contractors who are not "associates" of any of the directors.	The option price will be 1 cent and exercise price of 20 cents per share is payable on or before 31st December, 1988.	Application for listing of these options will not be made."



Mr Proctor was at that time the "Financial Controller" of the Company and is so described in a publicity brochure issued by the Company in June 1987.

In January 1987, Mr Proctor also had a conversation with Mr Day, wherein Mr Day said (I quote from the evidence of Mr Proctor):

"	that he was very pleased with the work that had been completed by both Finance & Management Services and myself, and as such he felt a fitting reward would be 100,000 options to be allocated to Finance & Management Services or myself."
Apparently, no further details were mentioned at that time.	Mr Day admits that the offer was made, but says that it was in February 1987.	Nothing turns on this difference.

Mr Proctor had a further conversation with Mr Day at the Company's offices the following month, which he recounts as follows:

DAY:		"I have confirmed the 100,000 options and they will be available to you within a few weeks."
PROCTOR:		"I accept the offer, thank you Ken, and I will arrange the necessary finance to exercise the options when they issue."



There was no discussion of price or any other details at that time; however Mr Proctor subsequently met with
Mr Connellan, the then-Company Secretary, and had a conversation, the contents of which were not deposed to by Mr Proctor.

As a result of the conversations with Mr Day and Mr Connellan, Mr Proctor approached two financial
institutions, the ANZ Bank and Standard Chartered Finance, to arrange a "line of credit" of $20,000 with which to exercise the options.	He gave evidence, without objection, that it was his understanding that $20,000 was the full price payable in respect of the anticipated transaction, that is, that it would allow him to take up the offer of
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100,000 options and convert them into shares.	It was submitted on behalf of the respondents that I could not infer that his understanding was in some way contributed to by his conversation with Mr Connellan.	I disagree.	I do not think that any other inference is open from the evidence that is before me, namely:

( i)		Mr Proctor had a conversation with the Company Secretary, the purpose of which, he stated, was "to find out what would need to be paid to exercise the options"; and
(ii)	in the same month, he approached two
financial institutions to arrange a "line of credit" of $20,000 for the purpose, stated to them, of exercising the options. (His reason for approaching two such institutions was not that he wished to have a maximum of $40,000 available, but simply to allow him to take advantage of the best interest rate available at the time the facility was to be drawn down.)

Mr Connellan was not called to give evidence to contradict the clear inference that, as a result of
Mr Proctor's discussion with him, Mr Proctor understood
$20,000 to be the full amount of finance required by him to take advantage of the Company's offer.	He did not
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understand that he was required to pay an initial $1,000 for the shares to issue.

Mr Proctor agreed in cross-examination that he read the March Quarterly Report when he received it (that is, no earlier than the end of April) and recognised himself as one of the "Senior Employees" referred to in the section of that report which I have set out; however, he did not understand its reference to an option price of le as any sort of variation of the arrangements already existing between himself and the Company.	There is no evidence of any previous communication by the Company to Mr Proctor of a requirement that he first tender $1,000 for the options to issue.	I find that it was not a term of the agreement, which agreement I find was struck sometime in
February 1987.	I reject the respondents' argument that such a term was imported into the agreement by the document received by the appellant in April.

Mr Proctor was adamant in cross examination that the total price payable by him for the shares was 20e. I note however, a somewhat confusing passage where he says:

"..• at the time I was given to understand that I could pay the option price at the same time as I paid the ... other 19 cents ... I would pay 20 cents, of which le would be allocated to the option; the other 19e would make them shares."
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Shortly thereafter, however, he says that he did not perceive a distinction between the purchase price and exercise price of the option.

I think the explanation for this evidence is as follows:	at the time the agreement was made, Mr Proctor's understanding was that he would be issued the options free of charge, perhaps pursuant to his consultancy contract which provided for the issue of options from time to time as remuneration, and that on their issue he would pay 20e per option forthwith to convert.	The 19e/le distinction occurred to him, at the earliest, when he subsequently received the report referring to a price of le per option or, at the latest, when he was vigorously cross examined as to the meaning of the report.	His understanding that his obligation was to pay 20e per share did not change on reading the report. At most he may have assumed from this document that, as an internal arrangement of the Company, le of that 2oe would be allocated to the price of the options.	I do not infer from this passage of cross examination that Mr Proctor was, at any relevant time, aware of an alleged option purchase price.

Both of the institutions approached by Mr Proctor "approved in principle" the "line of credit", without the matter proceeding to the stage of formal application and formal approval.	The arrangements envisaged that, should
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Mr Proctor wish to borrow the money, he would make a formal approach to whichever institution he chose, the institution would pay for and take security over the scrip and sell the shares, repaying itself from the proceeds of sale.

Much was made by counsel for the respondents of alleged discrepancies between Mr Proctor's evidence that the "line of credit" had been "approved", albeit only orally, and the evidence of Mr Bruce MacDonald, former Assistant Manager of the ANZ Bank at Winnellie that a formal approach for finance by Mr Proctor and inquiries into Territory Resources by the Bank would be necessary before the "line of credit" would be made available.	In the light of Mr MacDonald's evidence that he had some knowledge of Territory Resources and the value of its scrip at the time of his meeting with Mr Proctor, I do not take his evidence that the Bank had the right to refuse any subsequent formal application as any indication that
Mr Proctor was not ready, willing and able to pay the purchase price at this time.

Mr Proctor subsequently approached Mr Day in May 1987 to ask when the options would issue. He was told "within a few weeks." At that time he also advised Mr Day and
Mr Doyle, the Company's administration manager, that he had
made arrangements to finance the issue and exercise of the options.	He was not told of any formal steps still
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required  to be taken by him.	Mr Doyle agreed that he knew by about June 1987 that Mr Proctor had arranged a "line of credit".		Mr Day denies any knowledge of the "line of credit" and claims to have learned about it only as a result of the letter sent by Mr Proctor to the liquidator in June 1988.		This is one of the few disputes of fact between the parties to this matter.	On the whole, given Mr Proctor's obvious anxiety to obtain the options evidenced by his repeated inquiries as to when they would issue, it is highly probable that he would have informed  Mr Day during the course of such inquiries that, for his part, he was ready and able to complete the agreed transaction.	I accept Mr Proctor's evidence to that effect.	It follows that Mr Day cannot explain his failure to issue the options by an asserted belief that Mr Proctor was unable to complete his side of the agreement.

Mr Proctor next inquired of Mr Day about the options in June 1987 and again was told that they would issue "within a few weeks".	He was not asked to make formal application for them.	He gave evidence, denied by Mr Day, that he reminded Mr Day that he had a "line of credit" arranged.

On 22 July 1987, Mr Proctor resigned his position with the Company due to ill health.	He again approached Mr Day and asked, "Are my options protected?"	Mr Day
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replied, "Yes" and said that they would be issued by the end of the month.	They were not.	A contemporaneous note in Mr Proctor's diary for that day records that Mr Day undertook to issue a confirming letter within 48 hours.	He did not.	The failure to issue this letter did not prompt Mr Proctor immediately to write to the Company inquiring after the options:		in fact there was no correspondence from Mr Proctor regarding the options until after the appointment of a liquidator to the Company on
10 June 1988.		Mr Proctor's explanation for this was that he had known Mr Day for some 10 years and took him as a man of his word.	With hindsight, no doubt, he wishes that he had made some formal, written application for the options to be issued, but it was never suggested to him by any officer of the Company that he needed to do so.	He may have failed to act as prudently as might an ordinary man of business in similar circumstances, but his explanation that he thought he was dealing with a friend is quite plausible.

In October 1987, the appellant's desire to have the agreement performed was entirely abrogated as a result of the notorious stock market crash.	There was no longer any point in buying, for 209, shares which would fetch far less than that on the market.	The appellant says that there was implied into the agreement a term that the options would be issued within a reasonable time, and that on any view a reasonable time had expired before October 1987.
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The respondents say, on the other hand, that
Mr Proctor cannot establish a breach of contract by the Company; that at best there was a mutual misunderstanding and mutual failure to perform.	I have already rejected the submission that the first step towards performance contemplated by the agreement was the tender by Mr Proctor of	his cheque for $1,000.	It is alternately submitted that Mr Proctor's own failure to perform lay in his failure formally to request the issue of the options.

I reject this submission also.	Mr Proctor made several inquiries  as to when the options would issue. These inquiries were answered, albeit imprecisely:	"in a couple of weeks"; "by the end of the month".	It was never suggested to Mr Proctor that there was any further step to be taken by him.	It is true that neither did Mr Proctor inquire whether any formalities were required for the options to issue, but the Company cannot shelter behind this.	Had the officers of the Company truly expected the completion of any formalities by Mr Proctor, then his inquiries ought to have triggered a request that he comply with those formalities.

No specific time was fixed for completion.	Time was not expressly agreed to be of the essence.	Time was not made of the essence by a notice of any sort.	However, the nature of the subject matter of the contract (share
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options), the commercial nature of the contract itself and the circumstances of its formation demonstrated that reasonable alacrity in performance was required even though no date for completion had been fixed.	Performance within a reasonably short time was implicit in the agreement.
Whether one arrives at this conclusion from a consideration of MacKinnon LJ's 'Oh of course' approach, Shirlow v Southern Foundaries (1926) Ltd [1939] 2 KB 206 at 227, or by dictate as a matter of law (see generally Lucke:	"Ad Hoe Implications in Written Contracts", (1973) 5 Adel.L.Rev. 32), I do not pause to consider.

It follows the Company was in breach of its obligations under the agreement.	It remains to set the time of that breach for the purpose of assessment of damages.

While Mr Proctor's prompt actions to arrange finance in February 1987 indicate that he expected matters to proceed rapidly, on the other hand, he did not make his first inquiry as to the timing of the issue until
May 1987.	In any event a reasonable time had expired by the time Mr Proctor resigned from the Company.	These were, after all, options which were to be issued as contemplated by Mr Proctor's consultancy package, and as part of an employee incentive program.	They should have been issued, at the very latest, by the time of his resignation.
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Mr Proctor's anxiety to "protect" the options at that time is, from this point of view, quite understandable.	Mr Day attempted to allay that anxiety with his promise that they would issue by the end of the month (that is, within a period of slightly more than a week).

I find that the Company was in breach of its obligations under the agreement by 31 July 1987.

Counsel make no submissions as to whether the contract was still on foot or not.	For the purpose of computing damages I do not think it matters.	The net position is the same whether the purchase price is payable or not.

Mr Proctor said, and I accept, that he intended immediately to exercise the options and sell the shares. Accordingly, damages should be assessed as the profit lost by the appellant on the intended transaction based on share prices as at the end of July or beginning of August 1987.

The appellant's claim is based on an estimated share price of 449 as at 31 July 1987.	It claims the sum of
$24,000 as the difference between the sale of 10I0,00'shares
at 449 and their purchase at 209 per share.	No deduction has been made from this for the cost of financing the "line of credit".	On the other hand, the price of shares in
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Territory Resources was in evidence and in fact the closing price of shares in July 1987 was 49 .	The appellant's claim is understated if anything.	The respondents have not taken issue with the appellant's calculations.

The appeal should be allowed.	I will hear counsel as to the appropriate formal orders and as to the question of interest and costs.

The costs of an application before Martin J to strike out the proceedings have been reserved to me and I will  hear counsel as to those costs also.

