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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No.39 of 1989
 






BETWEEN THE QUEEN

AND
 








Plaintiff



CORAM:	MARTIN J.
 DAVID MICHAEL ROPER
Defendant


Rl-!I1_I_l:1 1'!-I'_O_IN?;'_ QF LAW
(Delivered 10 August 1990)



It was an agreement between Counsel as to the law which probably led His Honour Chief Justice O'Leary to hold



	that he had no power to order that any terr:-. of imprisonment that he may impose consequent upon breach of a bond be served at the expiration of a sentence the prisoner was then serving; and


	that by virtue of section 405 of the Criminal Code, any term of imprisonment that he imposed consequent upon that breach must take effect from the day that he passed sentence.
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Counsel before me in this case adopted the same agreement and relied upon His Honour's decision in that earlier matter (R v Chandler (1985) 37 NTR 25).	Examination of the authorities to which His Honour referred, R v Blow (1963) Qlv"N 1 and, Butawilya v Stobbart (1982) 14 NTR 1, show that they were, with respect, correctly decided.		However, they are clearly distinguishable from the circumstances in Chandler's case and this case.

The facts here are straight forward.	I convicted Roper on 9 May 1989 for three crimes and in the exercise of discreti n c	fcrrc file_4.png
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           (Conditional Release of Offenders) Act, did not impose a sentence, but ordered that he be released upon his entering into a bond to be of good behaviour for two years.	He did so, but within that period he committed various offences for which he was duly convicted in this Court and sentenced to a lengthy term of imprisonment by His Honour Justice Angel.
In accordance with the general practice adopted in this Court, His Honour then referred the breach of the bond evidenced by his convicting Roper to me.	By arrangement Roper was brought before me and was represented by Counsel. I received evidence of the bond into which he had entered pursuant to the exercise of my discretion in May 1989.	His convictions before Justice Angel were admitted and it was during the course of submissions that Counsel for the Crown and Roper, relying upon R v Chandler, informed me that any
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sentence which I might then see fit to impose upon Roper could only run from the day of such sentence and could not be made wholly or partly cumulative on the term of imprisonment which he was then, and still is, serving pursuant to the sentence imposed by Justice Angel.


In R v Chandler, the learned Chief Justice was dealing with a case in which Justice Muirhead had convicted the offender, not proceeded to sentence but released him upon his recognizance to be of good behaviour.	His Honour followed Butawilya v Stobbart, which was a case in which the c:: f cr:.:L:.:r :12.d bee:: con-.-:.:::. -!_.:=d and	s en tencc	..:., .:..,. ;: :.:- .::.. so:-.i.;:-;,.:..:·. t..
with part of the term of the senter.ce being suspended upon his entering into a recognizance.	The distinction is clear, vital and important in the administration of criminal justice.

The statutory authority for the exercise of those sentencing discretions in this Court are to be found in section 5(1)(a) and (b) of the Criminal Law (Conditional Release of Offenders) Act.	Subsection (1) provides that where a person is convicted of an offence against a law of the Territory, the Court by which he is convicted may, inter alia, by order release the person without passing a sentence upon him upon his giving security, with or without sureties, by recognizance or otherwise, to the satisfaction of the Court that he will be of good behaviour for such period as
file_8.bin

 	file_9.png








the Court specifies in the order. Alternatively, the Court may sentence the person to a term of imprisonment but direct that the person be released, upon his giving a like of security to that referred to above, either forthwith or after he has served a specified part of the sentence imposed upon him.

Where a person has been released under subsection
	of section 5, and is convicted by the Supreme Court of an offence committed during the period of good behaviour, the Supreme Court may, upon convicting the person and in adc11:ion c:o uea1-ing w 1-th the person :cur i:11e o.,_ ::..e11ctc iuL which he is convicted, deal with hirr. as if he was committed to appear before a Court under section 6(2A) (s.6(5)). Under that subsection a person is brought before a Justice by a merr.ber of the Police Force who has reason to believe that he has been convicted of an offence committed during the period of good behaviour, the Justice may, if the order was made by this Court, commit the person to appear before this Court to be dealt with in this Court.	It is then provided in section 6(3), that when a person appears before this Court, if it is satisfied that the person has been

convicted of an offence committed during the period of good behaviour, the Court may -

	(b)	( C)
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(d)		in a case where the person was released without sentence having been passed on him - impose on the person any penalty which the Court would, if the person had then and there been convicted of the offence with which he was originally charged, be empowered to impose or make any order (including an order under section 5(1)) which the Court would, if he had then and there been convicted of the offence of which he was originally charged, be empowered to make; or

t<..::1	.Ln a	Lase  where   the	f;c:.1.: v.11 hcivJ.1l .ut2c11 ;;:.e11'ltr1t.:ed,

was released forthwith after he had served a specified part of the sentence passed on him - commit the person to prison to undergo imprisonment for such term, being a term not exceeding the sentence or the balance of that sentence, as the case may be, or make any order (including any order under section 5(1)) which the Court would, if he  had then and there been sentenced for the offence  of which he as originally charged, be empowered to make.

The restraint upon this Court in the exercise in those powers is said to arise from the application of section 405 of the Criminal Code which provides -
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( 1)














( 2)
 Except as is h'e·reinafter expressly provided and when expressly ordered a sentence of imprisonment upon conviction on indictment takes effect from the day the Court passes sentence upon the offender,  and a sentence of imprisonment upon summary conviction  takes effect from the commencement of the offenders custody under the sentence.
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(3)	When a person who is convicted of an offence is undergoing, or has been sentenced to undergo, for
liberty, the punishment to be inflicted upon hirr, for the first mentioned offence may be ordered to take effect on the expiration of the deprivation of liberty for the last mentioned offence or any earlier day.


In Butawilya v Stobbart Williams J	followec

RV	Blow.
 In that case, the offender has been sentenced to

be imprisoned for two years, but it was further ordered that he be imprisoned for three months of that term and that the execution of that sentence for the remaining portion be suspended upon his entering a recognizance to be of good behaviour.	That order was made pursuant to provisions of section 19(7) of the Criminal Code (Queensland).	Gibbs J (with whom Hanger and Stable JJ	agreed), at page 3 of the
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report, adverted to the difference between that provision	f section 19(7) and section 19(9), which provides that when a person is convicted of any offence the Co11r may, instead of passing sentence, discharge the offender upon his entering into his own recognizance conditioned that he should appear and receive judgment at a future sittings of the Court or when called upon and that he shall keep the peace and be of good behaviour.	As to the distinction between the two, His Honour said that an order under section 19(9) was made in stead of passing sentence, whilst an order under section 19(7) can only be made if a sentence of imprisonment is
i=	sed.	One of t!1 q Ls	i:	!:	r --	as whether th	2 was power to order the imprisonmen which flowed from the breach of the recognizance entered into under section 19(7) be cumulative upon the sentence for the conviction which caused the breach of the recognizance.		The relevant provision of the Criminal Code (Queensland) was section 20, which provided, inter alia, "When a person who is convicted of an offence is undergoing or has been sentenced to  undergo, for another offence, a sentence involving deprivation of liberty, the punishment to be inflicted upon him for the first mentioned offence may be directed to take effect from the expiration of the deprivation of liberty for the last mentioned offence". The Court said that it was apparent that the words of section 20 did not apply in the circumstances there under consideration - "The sentence may only be directed to be cumulative upon another, if the
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latter sentence had already been imposed when the offender was convicted of the offence in respect of which the former sentence was passed."	In that case, the cc"viction referred to in section 20 was the conviction as a consequence of  which he was given the suspended sentence of imprisonment, and at the time of that conviction he was not undergoing a sentence involving deprivation of liberty.	There is no conviction for any offence when the offender is brought before the Court for having breached his recognizance.
Thus, as the Court held at page 5, the provisions of section
20 did not empower the Judge to order that a portion of the
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should be cumulative upon the sentence later imposec. for the offence, the conviction for which amounted to the breach of the recognizance.

I have already pointed out that in Butawilva v Stobbart the offender had been convicted of an offe ce with respect of which he was sentenced to imprisonment of hard labour for 12 months, which sentence was suspended upon his entering into a recognizance to be of good behaviour for a period of two years.	Within that period he offended and was convicted again, and the Learned Stipendiary Magistrate who was dealing with the matter at first instance, directed that the sentence which had been suspended be served cumulatively upon the sentence imposed for the latter offence.	William J following R v Blow and looking at the substantially similar
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provisions on the then Criminal Law and Procedure Act as to cumulative sentences, said that they could have no application to the circumstances of the cas'? before him for the reason that the conviction for the offence with respect to which the appellant was released upon recognizance took place at the time when he was initially  before the Court, and that an order committing him to undergo imprisonment for the whole of the term originally imposed did not constitute  a conviction.	Where an offender is discharged upon his entering  into a recognizance, and later comes up for sentence after a breach of the recognizance, he is sentenced
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recognizance (Griffiths v The Queen (1977) 137 CLR 293@ 343; Queen v Robinson (1986) 60 ALJR 580@ 581).

Section 6(3)(d) of the Criminal Law (Conditional Release of Offenders) Act expressly applies where the offender who has breached his recognizance was released originally without sentence being passed on him.	That is the case here.	The Court is empowered to impose on him any penalty which the Court would, if the person had then and there been convicted of the offence with which he was charged, be empowered to impose.	The Court may also make any order which it would, if he had then and there been convicted of the offence of which he was originally charged, be empowered to make.	There is no reason why this provision should not be given full force and effect.	It plainly says
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that in circumstances such as this the Court has the powers as to penalty and the making of orders which it would have had if the offender had now and here been co victed of the offence with which he was originally charged.	It does not purport to alter the date of the conviction by bringing it forward to the present, but it confers power on the Court as if that were the case.	Section 405(3) of the Criminal Code must be read in that light.	The statutory fiction empowers the Court to treat the offender who had been convicted previously (but not sentenced), as a person who "is convicted" for the purposes of that subsection.		As Roper
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when he came before me in relation to the breach of his recognizance, and is to be treated as having been then and there convicted of the offences in respect of which he entered into the recognizance in May 1989, then the punishment to be inflicted upon him for those offences may be ordered to take affect on the expiration of the deprivation of liberty for the offences for which he was sentenced by Justice Angel on any earlier day.

I proceeded to deal with Roper upon this basis.
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