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IN THE MATTER of an appeal under the Work Health Act Section 116(1)

BETWEEN:

MURRAY-LEE AHLERS
Appellant
BULLOO RIVER PTY LTD
First Respondent
A..1-lD:

TIFFANY LYNETTE POWER
by her litigation guardian MARGARET GRACE POWER
Second Respondent


CORAM:	MARTIN J.

REASONS FOR JUDGMENT
(Delivered 25 May 1990)





This is an appeal pursuant to s. 116 of the Work Health Act.	Such an appeal is restricted to a decision on a question of law made by  the Work Health Court, ("the Court").

The appellant married Charles William Harding Ahlers on 17 January 1988.	He and the appellant were employed by	the first respondent at the time of his death on


24 August 1988.		The deceased's death certificate shows that he had living issue at the date of his death, namely a daughter Tiffany Lynette, who was born on 5 July 1972,	She had thus just attained the age of 16 at the time of her father's death.	According to the appellant the child, also known as Tiffany Powers, was the daughter of the deceased "by a previous relationship", and lived with her.

It is not disputed that because of Mr Ahlers death there was payable for the benefit of his dependants, in such proportions as the Court determined having regard to their relative needs and degrees of dependency, an amount equal to
156 times average weekly earnings at the time the payment is made (s. 62(1)(b)).	I was informed that the total sum payable in the circumstances of this case amounts to about
$77,000.


For the purposes of s. 62, "dependant" in relation to a worker, means:

"{a)	a spouse or other member of the worker's
family;
	a person to whom the worker stood in loco parentis or who stood in loco parentis to the worker;
	an ex-nuptial child or grandchild of the worker; or

{d)	if the worker was an ex-nuptial child, a parent or grandparent of the worker,
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who was wholly or in part dependent on his earnings at the date of his death or who would but for the worker's incapacity due to the injury resulting in
his death, have been so dependent;" (s. 49(1)J


A person claiming to be a dependant of a deceased worker may apply to the Court for a determination under
s. 62(1)(b) Is. 62(2)).	Prior to the application there would normally be a claim against the employer for the compensation payable (s. 80).	A form of claim is prescribed by Regulation 10 and includes a series of questions about dependants.	Note 4 to the claim form informs the person making the claim that "Dependants of a deceased worker are basically the family and spouse of that worker who are partly or wholly dependant on the worker's earning at the date of the worker's death		"	"Family can include any
children or grandchildren of the deceased worker.	This
includes children born out of wedlock ...	n	The person completing the claim form is to declare that information shown in the report is true.	I was not provided with a copy of that claim form.	I note that the first respondent was controlled by the appellant's mother.

On or about 1 June 1989, the appellant applied to the Work Health Court for "Determination of Dependant's Proportions of Death Benefit" (s. 62).	The Statement of Claim outlined some background information and claimed that the appellant •was dependent upon the deceased at the time






of his death to the extent that their duties were inter related and payment for those duties were also inter related."	No mention was made in the Statement of Claim of the child Tiffany.

Rule 13(5) provides that an application under s. 62 of the Act shall list on the Statement of Claim the names and addresses {where known) of all persons who, to the best of the applicant's knowledge, were dependants of the deceased worker at the time of his death.	On the face of it, therefor, the appellant did not consider Tiffany to have been a dependant.

Neither the first respondent nor its insurer seems to have taken much interest in that application, although it is plain that they were both aware of Tiffany's existence.
No answer was filed {Work Health Court Rules r. 14(1)). Such an answer could have disclosed information regarding the child, and thus put the Court on notice that there may have been dependants other than the appellant.

There being no answer the appellant applied for a determination of her application (r. 14(5)), and it appears that the Court ordered that the evidence on that application be given by affidavit {r. 22(1){d)).	{The appellant lived in a part of the Territory remote from the Court).






The appellant's affidavit sworn 29 July 1989, had exhibited a copy of the death certificate of the deceased, wherein reference is made to the child.	There was also exhibited a copy of a letter from the employer's insurer, admitting liability.	Part of that letter reads "Proof of dependency with regards to Tiffany Powers is also required to enable us to assess our liability on any dependent children".		The affidavit contained a statement that the child was the daughter of the deceased; that she lived with the appellant, was over the age of 16, and not a full time student nor physically or mentally handicapped.	The appellant claimed therein that upon legal advice she believed the child not to be a prescribed child for the purposes of s. 63 of the Act "and therefore not entitled to claim as a dependent (sic) of the deceased".	That was likely to cause, and I think did cause, confusion.	The appellant had applied for lump sum compensation under s. 62, but her affidavit, in so far as it related to the child, dealt with the child's entitlements under s. 63 to weekly benefits.	The concept of a "prescribed child" has no part to play in an application for the lump-sum benefit under s.
	The needs and degree of dependency of the child, an

essential element for a proper determination of the proportionate entitlement of dependants under s. 62, was not touched upon in the appellant's affidavit.






The Court has a duty, before determining an application under s. 62, to be satisfied that all persons who are or may be entitled to claim as dependants have come to its attention (r. 15(3)).	Tiffany may have been such a person.	She had been brought to attention.	What then?
Should the Court, being satisfied that there is a person who may be a dependant, do nothing to be satisfied that the person, especially an infant, is not a dependant or not interested in claiming?	Is it right for the Court to proceed to make a determination, in circumstances where there is a person known to the Court, who is not a party but who may be a dependant and thus entitled to a proportion of the sum available under s. 62?	I think not.	Absent evidence of such a person having been given adequate notice of the proceedings, I consider the Court ought not to proceed to final determination of the application until it is satisfied that all reasonable steps have been taken to ensure not only that it has had brought to its attention all persons who are or may be entitled to claim as dependants, but that those persons have had adequate notice that someone who claims to be a dependant has laid claim to the funds available under s. 62, and opportunity to seek to be joined as a party.	If the Act and Rules do not provide power in the Court to proceed in that way then appropriate amendments should be made to ensure that the Court is so empowered, or other measures introduced with a view to having an applicant's claim tested, and investigations made as to






other possible dependants, in the absence of any interest by the employer in doing so.	There is only one lump sum available under s. 62, and it is divisible amongst all of the deceased worker's dependants.	The Court must be vigilant to ensure that all who may have a claim against that fund have opportunity to be heard.

The determination of the Court on the appellant's application was made on 31 August 1989, and it was that pursuant to s. 62(2) of the Act the appellant "is a dependent (sic) of the deceased worker and on the evidence was the deceased's only dependent" (sic).

The infant, by her litigation guardian Margaret Grace Powers, filed an application to the Court on 19 October 1989.	That application in the form of Form 3 to the Rules (seer. 13), named the first respondent as respondent and sought orders:

	setting aside the determination made on 31 August;



	determining dependant's proportion of a death benefit under s. 62;


	determining entitlements to weekly payments under s. 63;







	for directions under s. 33 (presumably rule 33).



That application was accepted by the Court's registry as an original application, not as an interlocutory application in the initial proceedings instituted by
Mrs Ahlers.	In the Statement of Claim attached to that application Tiffany asserts that:

	she is the natural child of the deceased worker;



	on or about 24 August 1988 he was killed in the course of his employment with the first respondent;


	by her application the appellant sought a determination that she was a dependant of the deceased and was the deceased's only dependant;


	she received no notice of the application and was not given an opportunity to be heard in relation to her dependency;


S.		the Court made the determination sought by the appellant;

	at the time of the deceased's death she was partially dependent upon the deceased;







	at that time she was a full-time student.



That application was opposed and came befnre the Court in November last.	The Court granted the application to set aside the original determination and effectively consolidated the two sets of proceedings.

The appeal is grounded upon want of jurisdiction in the Court to make those orders.	It is argued that there was no power in that Court to set aside the original determination, it being functus officio, and that there was no procedure provided for under the Act or Rules enabling the Court to proceed as it did.

"Once an order disposing of a proceeding has been perfected by being drawn up as the record of the court, that proceeding apart from any specific and relevant statutory provision is at an end in that court and is in its substance, in my opinion beyond recall by that court", (Barwick CJ. in Bailey v Marinnoff (1971) 125 CLR 529 at 530).	That opinion led the appellant to argue that the Court could not act as it did in setting aside the determination.	The second respondent, however, not arguing that that is not the law, relies on r. 17, as being a "specific and relevant statutory provision".	It reads:

"(1)	A determination as the result of an application under rule 14(5), or an order for costs as the






result of an application under rule 14(7), or an order referred to in rule 16, may be set aside by the Court, on such terms as to costs or otherwise as it thinks fit, on an application filed within 14 days or such longer time as the Court allows after
the determination, order or other decision on the application is made.
(2)		An application under subrule (1) shall be in such form, and be made in such manner, as the Registrar or the Court approves."


The appellant however, argues that it is not relevant, because it is only a party to the original proceedings who can make an application to set aside the determination.	The words of the rule contain no such limitation and it has long been the law that any person whether a party or not, who has or can acquire a locus standi can apply under the equivalent Supreme Court Rule relating to the setting aside of a judgment in default of appearance or pleading, (Supreme Court Rule 21.07) (Jacques v Harrison (1883) 12 QBD 136).	Admittedly the
modern Rules of the Supreme Court expressly provide that in
exercising its powers that Court may do so on the application of a party or "of a person who has a sufficient interest".	That rule applies to all of the powers of the Supreme Court under Chapter 1 of the Rules, and not just r.
21.07.	Its absence from the rules of the Court does not mean that r. 17 is not to be given its plain meaning.

The English rule in Jacques v Harrison was that any judgrnent by default"... may be set aside by the Court or a





judge ...ff	Grove J. at p. 140 pointed out that the rule does not say on whose application such a judgment might be
set aside, and in the circumstances of that case regarded the power to set aside on the application of a person who was not a party, as "a very useful authority to give to the Court" as "this case alone is sufficient to show".	I consider that the present case is also a good justification for the rule not being confined in its operation to an application made by a party.	The plaintiff appealed to the Court of Appeal (1884) 12 QBD 165, and the substantial correctness of the view taken below was not doubted.		What was in question was the method by which a stranger to an action could apply to set the judgment aside.	The methods were outlined by Bowen CJ. at pp. 167 and 168, and neither had been followed.	At p. 170, His Lordship described the error as being one of practice and proceeded to mould the order of the Court below so as to prevent the possibility of injustice.

Whether Tiffany's application to the Court was in proper form or between proper parties was not an issue before this Court.	Clearly the rule of practice referred to above had not been followed.	Upon the face of it the appellant was not even a party and it is the determination in her favour that is sought to be set aside.	I suspect that matters such as that must have been rectified by the Court in a way satisfactory to all the parties when the






application was heard.	(Indeed if they were not I wonder how Mrs Ahlers is a "party aggrieved", she not being a party to the application to have the deterEination set aside).
Leaving all that to one side r. 17(2), provides that an application to set aside shall be in such form and be made in such manner as the Registrar or the Court approves.	It is at least implicit in the orders made by the Court that it was satisfied that the form and manner of the application was appropriate in all the circumstances.	Rule 17 was expressly referred to in the reasons of the Court for the decision it made.

Rule 17 is an important adjunct to the administration of justice in the Court.	This case shows how valuable it is.	The Court had jurisdiction to entertain the application made by the second respondent.

The appeal is dismissed and the appellant must pay the costs of the second respondent.

