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IN 'l'HE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No.281 of 1985
 





BETWEEN:

GAYE (NO.l) PTY LIMITED
Plaintiff AND:
ALLAN ROWLANDS HOLDINGS PTY LTD
Defendant



CORAM:	Kearney J.



REASONS FOR DECISION
(delivered 2 October 1990)


I rule today on the matters argued before me on 11,
15 and 16 May 1990.	It is desirable first to place these matters in their historical context.



The general background

On 8 August 1983 the plaintiff as "Purchasers" and the defendant as "Vendor" agreed, inter alia, as follows:-

"5.	THAT the Purchasers shall, at the first opportunity, arrange for the Vendor's land to be subdivided in such a way that the land coloured red on the plan attached hereto consisting of approximately 300 acres and being that piece of land which lies between the Road coloured blue on the plan and the River coloured green on the said plan.	[Although this sentence is not grammatical,




there was no dispute between the parties as to its meaning, other than the meaning of "the Road coloured blue on the plan".]	In all respects such subdivision and legal costs incidental thereto shall be borne by the Purchasers.

	THAT on the sealing of the subdivision and subsequent approval thereof by the Northern Territory Land Registration Office the Vendor agrees within fourteen days of such approval to execute a Transfer in fee simple of the land coloured red on the plan attached hereto to the Purchasers for the consideration of the sum of SIXTY THOUSAND DOLLARS ($60,000-00) paid by the Purchasers pursuant to this Agreement.	The Vendor agrees to instruct their (sic) solicitors to take such steps as may be necessary to enable the Purchasers to become registered as proprietors of the said land.


	THAT in the event of a subdivision of the land not being possible then the Vendor agrees to execute an assignable lease in perpetuity of the land coloured red on the plan attached hereto to the Purchasers.


PROVIDED THAT should a lease in perpetuity not be legally possible then the Vendor will grant to the Purchasers such assignable lease for the longest term as may be permitted by law of the Northern Territory."

A dispute arose between the parties as to the location of part of the boundary of "the land coloured red" constituted by part of "the Road coloured blue".	The dispute led to the institution of this action on 16 May 1985.	The plaintiff sought a declaration that "the land coloured red" was bounded by a certain location of part of "the Road coloured blue", an injunction restraining the defendant from dealing with any part of that land without the plaintiff's consent, specific performance of the agreement of 8 August 1983, damages for breach of that agreement, interest and costs.	On 11 August 1987 it was ordered that the issue of liability be tried separately from
.. and prior to the issue of damages.	The issue of liability
was tried before me over some eight days in 1988, in the


restricted sense that the parties' concern was as to the nature of certain declaratory relief, and not as to whether there had been a breach of contract; see the reasons for decision of 19 July 1989, pp.9, 10 and 53-55.	The fact that the parties did not litigate the question whether there had been a breach of contract now becomes of some significance; see later.

Judgment was delivered on 23 June 1989: declaratory orders were made to the effect that the land in question was bounded in the location contended for by the plaintiff, and not in the location contended for by the defendant (it had contended for a different location of the boundary road); and that the defendant held the whole of that land in trust for the plaintiff.	Reasons for that decision were published on 19 July 1989.

Clause 5 of the agreement of 8 August 1983 had later been orally varied so that the defendant and not the plaintiff was to assume responsibility for arranging the necessary subdivision of the defendant's land; the plaintiff was still to bear the subdivision costs.	The plaintiff contended that one term of this oral variation was that the cost to the plaintiff of the subdivision was not to exceed
$4,000; the defendant denied that this "cap" on the costs of subdivision had been agreed upon.	This question of whether a costs "cap" had been agreed, was also tried during the trial in 1988 together with the question of declaratory.. relief.	It was held on 23 June 1989 that the plaintiff had failed to prove that there was a "cap" of $4,000 on the costs of the subdivision which he was to pay; it was also held that he was required to pay the reasonable costs of...the subdivision - see reasons of 19 July 1989, pp.5, 54 and 55.

All of these matters are referred to in the reasons for decision published on 19 July 1989.	The relief sought
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by the parties is set out at pp.9 and 10 thereof.	It was also stated in those reasons (at p.54) that since the plaintiff had declined to pay more than $4,000 for the subdivision costs -

"- - he appears to be in breach of his obligation to pay those costs.	Accordingly, he cannot at this time obtain an order for the specific performance by the defendant of its obligation under the agreement."

See also pp.13, 14, 19, 20 and 30 of those reasons, which refer to the question of the costs of the subdivision.

Thereafter the parties came back before me on
1 August 1989 when it was ordered that the time to appeal against the judgment of 23 June 1989 should not run until submissions on the (separate) issue of damages had been made and that issue determined.	It was noted (at transcript p.726) that these submissions were -

" - - not anticipated to be very lengthy and that they will be brought forward within, perhaps, the next month - - "

That proved to be somewhat optimistic.

On 16 November 1989 the plaintiff's solicitors were given leave to file a notice that they had ceased to act for the plaintiff.	On 27 November the plaintiff's present solicitors filed a notice indicating that they now acted for the plaintiff.

The issue of damages was eventually listed to be argued before me on 11 May 1990.	In the event, nearly all
~of that day was occupied in hearing a preliminary oral application by the defendant.	I first turn to that
,application.
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The defendant's preliminary oral application	(11 May 1990)

Mr Mildren of senior counsel for the defendant submitted that the agreement of 8 August 1983 was illegal and void under the Planning Act.	He submitted that although this issue had not been raised in the pleadings - and had never been argued (or even mentioned) during the trial on liability in 1988 - the defendant should now be allowed ex abundante cautela to amend its pleading to raise the issue; he relied on Clough v Frog (1974) 48 A.L.J.R. 481.	In any event, the matter of statutory illegality having been raised, the Court was bound to deal with it, though not pleaded, in his submission.

Further, he submitted that if his submissions as to voidness and illegality were accepted, the declaratory orders of 23 June 1989 should now be recalled on the basis that this Court was not functus officio, as those orders had not yet been taken out.

It appears from In re Harrison's Share under a Settlement (1955) 1 Ch.260 that an order pronounced in Court can always be withdrawn, either on the Court's initiative or on the application of a party, until such time as it has been drawn up, passed and entered.	Under the Supreme Court Rules, entry of judgment is now replaced by authentication,
""under Order 60.	There is no provision in the Rules for the entry of a judgment given after trial; see generally
Trippe Investments Pty Ltd v Henderson Investments Pty. Ltd (unreported, Court of Appeal, 2 October 1990).	In the absence of argument, I treat authentication as equivalent to entry, for the purpose of the functus officio argument and
..-applying authorities such as In re Harrison's Share
under a Settlement (supra).	As the orders made on 23.June 1989 have not yet been authenticated, I consider that it is
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open to me to withdraw those orders.	It is unnecessary to refer to other authorities to the same effect cited by Mr Mildren.	Mr Hiley of senior counsel for the plaintiff submitted that the effect of Rule 59.02 was to give finality to the judgment given in June 1989; however, the effect on the functus officio point was not developed in any way.	I accept Mr Mildren's submission that no question of estoppel arises.

Mr Mildren agreed that the effect of his submissions was that the defendant was now seeking to canvass the decision of 29 June 1989.	He informed me that the issue of illegality had only come to attention when he had been briefed.	He submitted that on the face of the evidence and of the provisions of the Planning Act the agreement of 8 August 1983 was clearly illegal; and that therefore it was the Court's duty - irrespective of whether the issue had been raised on the pleadings - now to hold the agreement of 8 August 1983 void and illegal, withdraw the judgment of 23 June 1989, and dismiss the action.	I should say that it is part of counsel's duty to draw the Court's attention to any question of illegality which appears to arise; this is part of his duty to ensure that the Court does not enforce an illegal transac.tion.

The 5 steps in Mr Mildren's argument, in summary,
......we.re as follows.	First, the subject land, which had formerly been held under an Agricultural Lease, had become freehold land prior to August 1983 by virtue of the Crown Lands Amendment Act (No.3) 1980.	I accept that.	Second, a plan of subdivision was not prepared until 1984 - that is, after the date of the agreement of 8 August 1983;		consent to that subdivision was given later in 1984.	I accept that; it was not a subdivision which showed the boundaries as
.declared in the judgment of 23 June 1989, but as the defendant (wrongly) apprehended them.	Third, s.81(2) of the
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Planning Act (as it stood in August 1983) provided that  Part V of that Act applied to "freehold land to which a planning instrument does not apply"; the subject land was clearly in that category  and subject to Part V of the Act. I accept that.	Fourth, the subdivision in question was not excluded from the operation of Part V of the Planning Act by
	of that Act, as at August 1983, because Regulation 12 of 1983 had come into force in March 1983.	I accept that Part V applied to the subdivision.	Mr Mildren then pointed to the terms of ss.83, 84 and 85 of the Planning Act as they stood in August 1983, viz ·-


"83.(1) No person shall enter into a transaction purporting to subdivide land in contravention of this Part.
Penalty:	$5,000.
(2)	A transaction purporting to subdivide land in contravention of this Part is void.
	A person shall not subdivide land otherwise than in accordance with a copy of the plan of authorised survey relating to that subdivision deposited in the office of the Surveyor-General under section 12(3) of the Licensed Surveyors Act.


	The Surveyor-General shall not approve an authorised survey under section 13 of the

Licensed Surveyors Act in relation to a subdivision of land, and the plans of an authorised survey in relation to a subdivision of land shall not be deposited in the office of the Surveyor-General in accordance with section 12(3) of that Act, unless the Surveyor-General is satisfied that the consent of a consent authority under this Part has been given in relation to _the .subdivision."

The final step in Mr Mildren's submission was as follows: since this was a subdivision to which Part V of the Planning Act applied, and since, in his submission, the
_agreement of 8 August 1983 was a "transaction purporting to subdivide land in contravention of this Part" in terms of s.83(1) of that Act, the agreement was illegal under s.83(1) and void under s.83(2), because on the evidence there was as
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at 8 August 1983 no authorised survey in existence as required by s.84, and of course no approval by the Surveyor-General and no consent by the Planning Authority (the consent authority), as required by s.85.

It seems to follow that Mr Mildren is in effect submitting that the agreement of 8 August 1983 is illegal as formed, and void ab initio, a "contract" under which neither party can accrue rights or obtain relief.	And, further, he submits that it is the duty of the Court to take judicial notice of the illegality, once it is disclosed that the agreement is ex facie illegal.

I note that although neither of the words "transaction" or "subdivide" are defined in the
Planning Act, the word "subdivision" is defined in s.4(1). Mr Mildren referred me to various dictionary meanings of the word "transaction".	It is vital to his argument that the agreement of 8 August 1983 as later orally varied is properly characterized as "a transaction purporting to subdivide land in contravention of this Part", in terms of
	of the Planning Act.	His submission was that Clause 5 of the agreement is a contract to subdivide the land and Clause 6 a contract to sell.


I accept that if the agreement of 8 August 1983 is properly characterised as "a transaction purporting to subdivide land in contravention of [Part V of the Planning Act]" it is on its face rendered illegal and void by the Planning Act, and there is no need for that illegality to be pleaded.	In those circumstances the Court would not enforce
.the agreement; see Wetherell v Jones (1832) 3.B.&Ad. 221 at pp.225-226; 110 E.R. 82 at p.84, and the later cases cited by Mr Mildren, particularly the discussion of general principle in Yango Pastoral Company Pty Ltd v First
Chicago Australia Ltd (1978) 139 CLR 410.
,.		..,•.... ··"----





Mr Mildren referred to the Nimmo Report of March 1975, relating to the subdivision and sale of freehold land near Darwin; I note that Nimmo J there recommended that the "sale" of allotments in a subdivision before a plan of the subdivision had been registered, should be absolutely prohibited.	In my opinion the agreement of 8 August 1983 was not the type of arrangement which Nimmo J had in mind in that Report.		Here the parties agreed that a subdivision was first to be lawfully effected, and after that had occurred, the subject land would be sold from one to the other.	I do not consider that s.83 strikes down a transaction of that type; assuming the agreement of 8 August 1983 was a "transaction purporting to subdivide land", it did not purport to subdivide "in contravention of this Part."	But in any event the agreement was not in my opinion a "transaction purporting to subdivide land"; it contemplated the subdividing of land and thereafter the sale of one of the two .lots in the subdivision.	In the result, I do not think that the agreement of 8 August 1983 is properly characterised as "a transaction purporting to subdivide land in contravention of this Part", in terms of
s.83 of the Planning Act. Clause 5 clearly contemplated that the requirements of the law in relation to subdivisions were to be met.

It may be that the effect of Clauses 5 and 6 is that the agreement is to be construed as a conditional sale. Mr Mildren submitted that the Planning Act prohibited a conditional sale, relying on George v Greater Adelaide Land Development Company Ltd (1929) 43 CLR 91.	In George (supra) a contract for the sale of certain lands was entered into at
.a time when the provisions of Town Planning and Development Act 1920 (S.A.) had not been complied with.	The Act provided that it was not lawful to sell allotments of this type "except in accordance with the provisions of the Act." The contract was expressed to be subject to the provisions
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of the Act having been complied with.	After the contract had been entered into, the Act was in fact complied with. The vendors sued to recover the balance of the purchase money.	The High Court held that the contract was illegal and invalid under the Act.	Knox CJ considered that the effect of the relevant Regulations was to oblige a vendor to obtain approval to a proposed plan of subdivision before any allotment was offered for sale, or sold; and that since the transaction in question amounted to a sale, the statutory obligation could never be complied with.		Isaacs J at p.101 considered that the effect of the Act was "to prohibit the making of the contract, either absolutely or conditionally."

I consider that the language of the legislation and the contractual instrument under consideration in George (supra) was different in its meaning and effect to that in the present case.	Section 83 of the Planning Act does not in my opinio_n render illegal and void an agreement such as that of 8 August 1983 to subdivide land in accordance with Part V of the Act.	It matters not whether Clause 5 is construed as a "condition of agreement", in the words of Starke Jin	George (supra) at p.103, or whether Clause 6 is construed as a conditional agreement.

As is apparent from the foregoing, I reject Mr Mildren's preliminary application.	Insofar as the
defendant sought leave to amend its Defence to raise the issue, I refuse that application as a matter of discretion, in view of the very late stage in the proceedings at which it was made and the consequent prejudice to the plaintiff whose right (if any) to recover the money it paid may now be statute-barred.	See also the considerations referred to in Mehta v Commonwealth Bank of Australia (1990) ATPR 41-026 at pp.51420-3, per Rogers J.
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The assertion of illegality should of course have been pleaded specifically; see now Rule 13.07(1)(a) and Ford v Bartley (1956) 73 WN(NSW) 383 at pp.385·-6.
Otherwise, if the Court is to intervene, the contract must be on the face of it illegal and the Court possessed of all of the facts relating to the transaction which could throw any light on its legality or illegality; that this was the case was of course Mr Mildren's submission.	Mr Hiley of senior counsel for the plaintiff submitted that the agreement of 8 August 1983 was not, in any event, illegal on the face of it; as to that, I should say that in view of the nature of the illegality alleged and the evidence before the Court I consider that the agreement is either ex facie illegal, or legal.



The plaintiff's application

Mr Hiley sought the following orders:-
"l.	That the defendant pay to the plaintiff damages to be assessed.
	Hearing of plaintiff's damages claim to be set down for a date to be fixed by the Master.
	Time for appeal against orders made 23rd June 1989 to run from today.
	Defendant to pay the plaintiff's costs of the proceeding."


As to the question of the "costs of the proceeding", Mr Hiley submitted that the plaintiff had succeeded in the trial in 1988 and should have its costs. As to the significance of the non-payment by the plaintiff of the survey costs (as to which see reasons for judgment of
19 July 1989 pp.54, 55) Mr Hiley submitted that the plaintiff's obligation to.pay those costs did not arise until the defendant had provided the plaintiff with a survey
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which correctly reflected their agreement of 8 August 1983. He also submitted that specific performance of that agreement was not in any event a real issue in the trial, in view of the undertaking by counsel for the defendant at the commencement of the trial that the defendant would abide by any declaratory orders made (see transcript p.44).	However, the fact is that the question was litigated, some time was taken on 'it, and the plaintiff lost on that point; some allowance should be made for that.

I consider that the plaintiff should have 90% of its costs of the action thus far, being the costs incurred in	stablishing in the trial in 1988 its contractual rights against the defendant, by way of declaratory relief.	The plaintiff should also have the whole of the costs of the defendant's oral application of 11 May 1990.	As to the plaintiff's application for the relief set out in the short minutes of order (above), there should be no order as to costs.

In general terms it was understood at all relevant times in the past that the trial of the action would be bifurcated: the trial in 1988 was limited to be to liability, and any second trial would relate to resultant damages.	At first glance, therefore, it might seem appropriate to make the orders sought in items 1 and 2 above, as the plaintiff very largely succeeded in the trial in 1988.

However, as Mr Mildren pointed out, the trial in 1988 was in fact limited to the question whether certain
.declaratory relief should be granted; see the reasons for judgment pp.9, 10, 54 and 55.	The Statement of Claim in
.Clause 8 also sought damages for breach of contract; however, the parties were not concerned to argue the question of breach of contract during the trial in 1988.	In
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the result there has not as yet been any finding that the defendant was in breach of the agreement of 8 August 1983. That issue has not been tried.	So the question of 'liability' has not yet been fully resolved.	Consequently, whether the defendant is liable to pay damages to the
plaintiff for breach of contract is not yet ripe for decision.

Mr Mildren submitted that any breach of contract had to be an anticipatory breach, on the evidence, and that there was nothing to show that the defendant had acted in any way other than it took a view. of the interpretation of the agreement which was a view fairly open to be taken.	He submitted that the proper inference was that the defendant was willing to perform the contract in accordance with its tenor, whatever that might be found to be; and accordingly, the defendant was not in breach of contract.	In reply,
Mr Hiley submitted that this was not a case of rescission of contract for anticipatory breach, but a claim by the plaintiff for damages on the basis that the defendant was in breach of its obligation under Clause 5 of the agreement, as varied.

This already complex piece of litigation is becoming more complex.	The current position, as I understand it, is as follows.	In 1988 certain questions relating to declaratory relief were tried as questions separate to the question of breach of contract (and damages).	That was common ground between the parties; neither party sought to have the issue of breach of contract tried.	Rule 47.04(b) provides that different questions may
.be tried at different times.	That is what occurred in 1988. There has as yet been no trial of the issue whether the defendant is in breach of its.obligations under Clause 5 of the agreement of 8 August 1983.	The parties are at liberty to bring that question on for trial, if necessary before a
14
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differently constituted court.	Until that question is resolved the orders sought in items 1 and 2 do not arise for consideration.	Accordingly, the relief sought in items 1 and 2 above is refused.

The time for appeal against the orders made on
23 June 1989 is directed to run from today, in accordance with item 3 of the orders set out above.

Orders accordingly.




