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The plaintiff claims damages alleging that the defendant published certain matter defamatory of him.	The defendant does not admit publication and in any event denies that it defamed the plaintiff.	It goes on to allege that if it is found that it published the alleged defamatory material then the matter complained of:

"(a)	was published on an occasion of qualified privilege;
	was fair comment respecting the public conduct of a person who takes part in public affairs;


	was fair comment respecting the character of a person who takes part in public affairs, so far as his character appears in his public conduct;



	was fair comment respecting the conduct of a public officer or public servant in the discharge of his public functions;


	was fair comment respecting the character of a public officer or public servant in the discharge of his public functions, so far as his character appears in his public conduct."


(See ss. 6 and 6A, Defamation Act).


In paragraph 2 in its Reply to those defences the plaintiff says that the defendant was actuated by express malice in that:

"(a)		The Defendant published the matter complained of either knowing it to be false or with reckless indifference as to its truth or falsity.

	The Defendant had no honest belief in the truth of the matter complained of at the time of publishing it.


	The publication of the matter complained of was excessive in that the persons to whom it was published had no legitimate interest in receiving the communication.


	The matter complained of was intrinsically malicious containing as it did statements which were clearly derogatory of the Plaintiff and intended as such.


	The Defendant published the matter complained of knowing that it was spoken by the Plaintiff's political opponent, Robert Lindsay Collins, the then Leader of the Opposition in the Northern Territory Legislative Assembly, although he did not consent to its publication and had requested the Defendant not to publish it, and the defendant had agreed not to do so.


	The Defendant failed to make any or any proper enquiry of the Plaintiff as to the truth or falsity of the matter complained of before publishing it.
	The Defendant was motivated and knew that the said Robert Lindsay Collins was motivated by a desire to injure the Plaintiff in his position as Leader of the Country Liberal Party and as Chief Minister of the Northern Territory and to secure his resignation from these positions and in his reputation and by a desire to increase the likelihood of the candidate of the Australian Labor Party being elected as MP for the electorate of Araluen at the then forthcoming by-election, and to damage the chances of the candidate of the Country Liberal Party, of which the Plaintiff was then the Leader, and this is to be inferred from:


	the language and form of the matter complained of;


	the time of publication of the matter complained of;


	the extent of publication of the matter complained of;


	the matters particularised in (a), (b), (c), (d), (e) and (f) above."



Further, the plaintiff says in its Reply that to the extent that the matter complained of is held to be comment, the comment was unfair and was not based on facts truly stated and that the defendant was actuated by malice in the making of the comment.	He provided the following
particulars:


"(a)		The Defendant did not have any or any honest belief in the opinion expressed and the Plaintiff relies upon the facts and matters particularised under paragraph 2 above and upon the circumstances of the publication in support of this allegation.

	The matter complained of, insofar as it contained references to the Plaintiff, was intrinsically malicious by the use of derogatory language and allegations against, inter alia, the plaintiff.
	The malice of the Defendant, which is particularised in paragraph 2 hereof, has warped its judgment and thus distorted its opinion."



On 6 December 1988 the solicitors for the defendant wrote to the solicitors for the plaintiff as follows:

"We refer to the Reply filed in this matter and request the following further and better particulars:
Paragraph 2 Particular (a)
	Specify those parts of the matter complained of alleged to be false.


	Specify the facts, matters and circumstances relied upon by the plaintiff to establish the contention that the defendant published the matter complained of knowing it to be false or with reckless indifference as to its truth or falsity.

Particular (b)
Specify the facts, matters and circumstances relied upon by the plaintiffs to establish the contention that the defendant had no honest belief in the truth of the matter complained of at the time of publishing it.
Particular (c)
Specify those persons to whom the matter complained of was published who had no legitimate interest in receiving the communication.
Particular (d)
Specify the facts, matters and circumstances relied upon by the plaintiff to establish the contention that the matter complained of contained statements that were intended to be derogatory of the plaintiff.
Particular (e)

	Specify the facts, matters and circumstances relied upon by the plaintiff to establish that Mr Collins did not consent to the publication of the matter complained of and had requested the defendant not to publish the matter complained of, including, but not limited to, the names of any persons to whom such a request was allegedly made.


	Specify the facts, matters and circumstances relied upon by the plaintiff to establish that the defendant had agreed not to publish the matter complained of, including, but not limited to, any servant or agent of the defendant who allegedly entered into such an agreement and any person with whom such an agreement was made by a servant or agent of the defendant.

Particular (f)

Specify those enquiries as to the truth or falsity of the matter complained of which the plaintiff alleges the defendant failed to make.
Particular (g)
Specify the facts, matters and circumstances from which it is to be inferred from:

	the language and form of the matter complained of;


	the time of publication of the matter complained of;


	the extend (sic) of publication of the matter complained of;
	the matters referred to in particular (a);

(V)	the matters referred to in particular (b);
	the matters referred to in particular	( C) ;
	the matters referred to in particular (d);
	the matters referred to in particular (e);
	the matters referred to in particular (f);

That (a)	(1)	the defendant was motivated by a
desire to injure the plaintiff in his position as leader of the Country Liberal Party;

	the defendant was motivated by a desire to injure the plaintiff in his position as Chief Minister of the Northern Territory;


	the defendant was motivated by a desire to secure the plaintiff's resignation from the position of leader of the Country Liberal Party and Chief Minister of the Northern Territory;


	the defendant was motivated by a desire to injure the plaintiff and his reputation;


	the defendant was motivated by a desire to increase the likelihood of the candidate of the Australian Labor Party being elected as MP for the electorate of Araluen at the then forthcoming by-election;


	the defendant was motivated to damage the chances of the candidate of the Country Liberal Party in the then forthcoming by-election;


(b)	(1)		the defendant knew that Mr Collins was motivated by a desire to injure the plaintiff in his position as leader of the Country Liberal Party;

	the defendant knew that Mr Collins was motivated by a desire to injure the plaintiff in his position as Chief Minister of the Northern Territory;
	the defendant knew that Mr Collins was motivated by a desire to secure the plaintiff's resignation from the position of leader of the Country Liberal Party and Chief Minister of the Northern Territory;
	the defendant knew that Mr Collins was motivated by a desire to injure the plaintiff and his reputation;
	the defendant knew that Mr Collins was motivated by a desire to increase the likelihood of the candidate of the Australian Labor Party being elected as MP for the electorate of Araluen at the then forthcoming by-election;


	the defendant knew that Mr Collins was motivated to damage the chances of the candidate of the Country Liberal Party in the then forthcoming by-election.


Paragraph 3

In our view the reference to malice in this paragraph (as opposed to the reference to malice in the particulars) should be deleted on the ground that malice is not a conclusive answer to a defence of fair comment.	See Cawley -v- Australian Consolidated Press Limited (1981) 1 NSWLR 225.
Particular (a)

	Specify the facts, matters and circumstances relied upon by the plaintiffs to establish the contention that the defendant did not have any or any honest belief in the opinion expressed.


	Specify the circumstances of publication relied upon.

Particular (b)
	Specify the derogatory language relied upon.
	Specify the allegations relied upon."



They received no reply and wrote to the plaintiff's solicitors again on 19 January 1989 requesting the particulars within 7 days.	The plaintiff's solicitors answered by letter dated 29 March 1989 as follows:

"We refer to your letter of the 6th December last regarding the above matter and now provide the following particulars pursuant to your request.
Re: paragraph -

_2_(,_a-')_.,_(i"-·)'--_












2 (a) (ii)
2 (b)
2 ( C)

2 (d)
2 (e) (i)
2 (e) (ii)
2 (f)
 _.("'a"'-) "That Mr. Tuxworth has as much dirt on his collegues (sic) as they've got on him."

	"A Government with a self confessed thief as its head."


	"Supported by liars and hippocrits (sic)."


	"Government that declared itself publically (sic) corrupt."


	Generally the whole of the publication complained of.


This is a matter for evidence. This is a matter for evidence.
The entire population of the Northern Territory.
This is a matter for evidence. This is a matter for evidence. This is a matter for evidence.
The defendant failed to make any or any adequate enquiries from -

(i)
(ii)
	
	


	


	


	

 the plaintiff
the Department of Law the Police
the Clerk of the Legislative Assembly the Speaker of the Legislative Assembly the Secretary of the Department of the Chief Minister
other Parliamentarians

	( g)	These are all matters for evidence.

3.	We will discuss your observation concerning the use of the word "malice" with Counsel and advise as to whether any amendment will be made as suggested by yourselves.
	(a)	(i)	This is a matter for evidence.


(ii)
(a)
The fact that the publication was made in a prime-time ABC News programme, which the defendant purports to be an unbiased, accurate and balanced news service.


(b)
Publication of the words "after Mr. Collins had retracted the same and requested that they not be published and a staff member of the ABC had indicated to Mr. Collins that they would not be published."
3	(b)
(i)
(a)
The plaintiff repeats his answer to the request for particulars concerning paragraph 2 (a) (i).


(b)
The plaintiff will also rely on the method of delivery of the words complained of.
3	(b)
(ii)
The
plaintiff refers to his answers
to the request for particular concerning paragraph 2 (a) (i) above."


The defendant's solicitor responded on 30 October 1990, that is, 19 months later, in the following terms:

"We refer to our previous correspondence and in particular your letter of 29 March 1989 wherein you purport to provide various particulars in response to our request for further and better particulars of your reply.
We do not consider your answers to certain of the particulars requested adequate or satisfactory.

The answers to which we object are 2(a)(ii), 2(b), 2(e)(i), 2(e)(ii), 2(g) and 3(a)(i).

With respect, the particulars requested are not matters of evidence and must be supplied.
May we please have proper answers to the aforesaid request for particulars within 14 days, in default


of which an application for orders for the same will be sought,"


The plaintiff's solicitors not responding, the defendant's solicitors issued a summons seeking an order that the plaintiff provide the further and better particulars of the Reply with respect to its questions raised in its letter of 30 October 1990, except that paragraph 3(a) is referred to in the summons as opposed to 3(a)(i) in the letter.

The function of particulars has been variously described.	As to the question of malice r. 13.10(3)(b) obliges particulars of it to be contained in a pleading, and
	13.11(1) enables the Court to order a party to serve on another particulars or further and better particulars of a fact or matter stated in the party's pleading.	There is an overriding principle that litigation between the parties, and particularly the trial, shall be conducted fairly, openly and without surprise and, incidentally, to reduce costs.	The Court is enjoined by r. 1. 10 to endeavour to ensure that all questions and proceedings are effectively, completely, promptly and economically determined.	In Sims v wran (1984) 1 NSWLR 317 Hunt J. at 321 set out the fundamental principles in relation to particulars in defamation, citing appropriate authority, which principles might be summarised as follows:
	A party must be made aware of the nature of the case he is called upon to meet.


	The object is to save expense in preparing to meet a case which may never be put.


	To make the party's case plain so that each side may know what are the issues of fact to be investigated at the hearing.


It is not a question of whether one party has adequate knowledge of the actual facts; it is a question of whether he has adequate knowledge of what the other party alleges are the facts, for that is the case which he must meet.	His Honour concluded "There is often a fine line between giving particulars of the case which a party proposes to make and disclosing the evidence by which that case is to be proved.	It all depends upon what is necessary to guard the other party against surprise.	If the other party cannot otherwise be so guarded, it may sometimes be necessary for a party to disclose its evidence, or at least a broad outline of it.		The starting point is what is necessary to guard the other party against surprise; the starting point is not what can be said without disclosing the evidence to be led.		It is, however, important to emphasise that, ordinarily speaking, particulars are concerned with the nature of the case which is to be made by
way of evidence; particulars are not to be used, except in the extraordinary case, to ascertain the legal characterisation which a party places upon the facts and matters already identified in the particulars."

To disclose the nature of the case does not necessarily entail disclosing the evidence by which the case is hoped to be supported, although, as Hunt J. points out there may be occasions when to ensure that particulars perform their proper function it may be necessary for evidence to be disclosed.	In such a case the principles lying behind the need for proper particulars to be given override the natural reluctance of any party to disclose any part of the evidence.	The requirement in r. 13.02 that a pleading shall not contain evidence by which the material facts are to be proved has no application when what is under consideration is the tension which sometimes arises between giving proper particulars and disclosing evidence.

The issue of particulars, where malice is pleaded, seems to have had a checkered career.	In England, 0. 19,
r. 22 prior to 1949, provided that wherever it was material
to allege malice it would be sufficient to allege the same as a fact without setting out the circumstances from which it was to be inferred, but in 1949 there was added a proviso that where in an action for libel or slander the defendant pleads that any of the words or matters complained of are






fair comment or published on a privileged occasion, the plaintiff shall, if he intends to allege that the defendant was actuated by express malice, deliver a reply giving particulars of the facts and matters from which such malice is to be inferred.	The proviso is said to have been inserted consequent upon the Report of the Committee on the Law of Defamation ("The Porter Report").	At p. 39 the Committee says as follows:

''(2) Particulars of Malice

	Under the existing law where "fair comment" or "qualified privilege" is pleaded by a defendant, such defence is liable to be defeated by proof that the defendant in publishing the defamatory matter complained of was actuated by express malice.	Once a prima facie case has been made out by the defendant that the matter complained of was comment upon a matter of public interest, or was published upon a privileged occasion, as the case may be, the onus of proving that the defendant was actuated by express malice lies upon the plaintiff. Nevertheless, by an anomalous historical survival, the plaintiff under the existing rules of pleading is under no duty to give particulars of the facts relied upon by him from which he alleged that express malice is to be inferred.	The result is that when the action comes on for trial, the defendant is liable to be confronted with evidence, of which he has received no notice in advance, of some previous statement which he is alleged to have made, or some previous quarrel that he is alleged to have had with the plaintiff, or some other alleged circumstances from which it is suggested that malice should be inferred, and which he has no opportunity of calling evidence to disprove unless the trial is to be adjourned.


	In our view, there is no justification for the continuance of this practice.	In justice to both parties, the plaintiff should be compelled to give particulars of any facts upon which he relies as giving rise to the inference of express malice, so that the defendant is not taken by surprise at the trial.
	We accordingly recommend that the existing practice should be changed so as to provide that, whenever in an action for defamation the defendant in his defence pleads that any of the words or matters complained of are "fair comment on a matter of public interest" or were published upon a privileged occasion, the plaintiff, if he desires to allege that the defendant in publishing the said words or matter was actuated by express malice, shall deliver a Reply alleging express malice and specifying the facts, other than the terms of the alleged defamatory words or matter themselves or the mode of conduct of the trial itself, upon which he relies as giving rise to the inference that the defendant was actuated by express malice."



A not dissimilar rule was introduced into the Rules of the Supreme Court of New South Wales in 1974.	Part 67
	19 provides that where a plaintiff intends to meet any defence by alleging that the defendant was actuated by express malice in publication of the matter complained of then the plaintiff shall plead that allegation by way of reply, and the particulars required by Part 16 r. 1 in relation to the reply shall include particulars of the facts and matters on which the plaintiff relies to establish that allegation.	It does not appear that the expanded rule regarding particulars of malice in New South Wales went any further than was the case prior to it being made, but attention was drawn to certain particulars which must be included pursuant to the general rule as to particulars.



In Clines v Australian Consolidated Press Ltd (1965) NSWR 1407 at 1409 Asprey J. when dealing with a request for particulars on a plaintiff's plea of lack of
good faith on the part on the defendant in a defamation case said "It is an allegation which would be capable of proof in a variety of ways, none of which may be known to the defendant (in the absence of particulars) until the evidence relevant to the issue was adduced by the plaintiff at the trial and in these circumstances the established modern tendency is to require the plaintiff to supply the particulars" and referred to Djordejevic v Australian
Island Steel Pty Ltd (1964 - 5) NSWR 1888.	In the course of his reasons his Honour referred to an argument by counsel for the defendant to the effect that the alleged motivation of the defendant towards the plaintiff could be established by the plaintiff in a variety of ways which could involve a number of the defendant's personnel.		That case was followed by Maguire J. in Ampol Petroleum Ltd v Shell Company of Australia Ltd (1966) 1 NSWR 508.	As in the earlier case, attention was directed to the fact that an attempt to establish that the publication complained of was not made in good faith might be made in a variety of ways, "The plaintiff's case in this regard would involve an allegation of excessive publication so as to go beyond what was reasonably necessary for the occasion, or that the defendant was actuated by ill will towards the plaintiff or by some improper motive, or that it believed the defamatory matter complained of to be untrue •••••".	(In the latter case attention was also drawn to the prospect that a plaintiff may wish to rely upon matters which come to the plaintiff's
knowledge at a later stage than when the particulars are first given).	Precisely what particulars were sought is not disclosed in either decision but it is clear enough that the orders for further and better particulars went at least to requiring the plaintiff to disclose in which way or ways the plaintiff might attempt to establish the allegation that the publication complained of was not made in good faith.

Whether the making of the 1974 Rules in New South Wales had the effect of concentrating more detailed attention to particulars of malice in defamation does not appear from such cases as I have read on the subject, but the decision in Horrocks v Lowe (1975) AC 135 may also have played a part.	In NRMA Insurance Ltd v Flanagan (1982) 1 NSWLR 585 the Reply alleged that the defendant was actuated by malice in publishing the matter complained of and, in the particulars subscribed to that allegation pursuant to Part 67, r. 19(d), that he published the matter complained of knowing that it was false, or without an honest belief of its truth, or recklessly without caring whether it was true or false (p. 602).	At p. 603 his Honour Justice Hunt said "It is, however, also true that that allegation in the particulars is entirely unaccompanied by the statement of any facts or matters which it could be suggested give to that allegation the slightest support.	What the allegation amounts to is a conclusion from unspecified facts and matters.	As such it does not comply with the requirements
of Part 67, r. 19(d).	I have on many occasions criticised particulars in this bald form, which appear to be no more than verbal formulae, perhaps hallowed by long usage, but nevertheless producing more heat than light upon the nature of the case which the defendant has to meet".	What I understand his Honour to be there pointing to is that the particulars subscribed were nothing more than examples of what may amount to malice and not particulars of the facts and matters on which the plaintiff relied to establish the alleged malice.	His Honour returned to the subject in
King v John Fairfax & Sons Ltd (1983) 1 NSWLR 31 at p. 32 where he pointed out that particulars not unlike those referred to in the earlier case had attracted criticism from Judges for many years.	Referring to NRMA Insurance v Flanagan his Honour said "I suggested that an allegation in that form is entirely unaccompanied by the statement of any facts or matters which give to it the slightest support.	I pointed out that the allegation amounted to no more than a conclusion from unspecified facts and matters and that, as such, did not comply with the requirements" of the rule.	On this point see also what his Honour had to say in Aldridge v John Fairfax &  Sons Ltd (1984) 2 NSWLR 544 at 549 and 550 and Waterhouse v Station 2GB Pty Ltd (1985) 1 NSWLR 58 at 67, in particular, about disclosure of evidence through the giving of particulars.	His Honour points out that there are different ways in which allegations of malice might be proved by a plaintiff including by way of inference from
other facts, and looking to those various ways his Honour observed "The defendant has no idea at all what case it has to meet.	In any event, the starting point in giving particulars is what is necessary to be disclosed in order to guard the defendant against surprise; the starting point is not what can be said without disclosing the evidence to be led; Sims v Wran".	As to reliance upon inference his Honour pointed out at p. 67 that a defendant is entitled to know "in broad outline the particular factual basis from which the inference is said to arise".	His Honour struck out the plaintiff's particulars of the allegation in his Reply that the publication of the matter complained of was not in good faith.	Those particulars were:

	the imputations were false to the knowledge of the defendant;


	the matter complained of was false to the knowledge of the defendant;


	the defendant published the matter complained of with reckless indifference to its truth or accuracy.


Reference was also made in Barbaro v Amalgamated Television Services (1985) 1 NSWLR 30 at p. 50 as to proof of express malice by inference.
As to the particulars sought requiring the disclosure of the names of persons in question 2(e)(i) and question 2(e)(ii), I respectfully adopt that which fell from his Honour O'Leary CJ. in Perpetual Trustees v Brenton (1985) 35 NTR 44 at p. 47 where his Honour drew the distinction between whether disclosure of the name of a person is a substantial part of a fact material to an issue in the case or whether it is no more than the name of a witness who may be called on the trial.

Adopting the foregoing to the relief now sought by the defendant, I find that it is not a sufficient answer to the request for further and better particulars for the plaintiff to simply answer "This is a matter for evidence". The plaintiff is ordered to supply to the defendant within
14 days from today proper further and better particulars in answer to the requests 2(a)(ii), 2(b) and 3(a)(i).	As to paragraph 2(e)(i) of the request, the allegation that
Mr Collins did not consent to the publication is sufficient, given that it is then alleged that he requested the defendant not to publish it.	However, the defendant is entitled to know when and by what means the alleged request was made, and the name or other identifying particulars of the person to whom it was allegedly made.	Similarly in relation to paragraph 2(e)(ii), the defendant is entitled to know when, and by what means and with whom it is alleged the defendant agreed not to publish, including the names of the
'




persons who allegedly entered into any such agreement on the part of Mr Collins and the defendant respectively.	(The particulars sought here are not unlike those sometimes seen in relation to an allegation of a contract).

The request in relation to paragraph 2(g) is difficult, but the difficulty arises principally from the form of the pleading in the Reply.		I would not be minded to order further and better particulars of facts, matters and circumstances from which a finding of fact is to be inferred where the party making the allegation has already provided proper details of facts, matters and circumstances upon which it proposes to rely.	In this case, however, some of the facts, matters and circumstances upon which the plaintiff seeks to rely have already been held not to have been sufficiently particularised.	(See above as to the matters referred to in particulars (a), (b), (d) and (e).
If proper particulars are now supplied in relation to those matters then the deficiencies in paragraph 2(g) will be removed.	No further orders are required regarding paragraph 2(g), the other facts, matters and circumstances being sufficiently particularised in the Statement of Claim.

Orders accordingly.

