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REASONS FOR DECISION
(Delivered 2 October 1991)

This  is	an appeal from a decision of the Work Health Court.


During		the		period	from	1		May		1988		to	25	July		1988,	the Respondent	suffered		an   injury	to		his			back  whilst		carrying out	his		employment			duties		for		the			Appellant.	By	letter dated	29  July	1988,			the		Appellant	accepted		liability	for the  Respondent's  claim  for  compensation  pursuant   to   the Work Health Act. The Respondent received weekly benefits
under	the	Act for	the	period	25 July	1988	until	12 June
1989. On 13 June 1989 the  Respondent  obtained  employment with a different employer, which employment he remained  in until 8  December 1989.  During  this  period  the  Respondent was paid a salary by his new employer at  a  rate  per  week either  greater  than  or  equivalent   to   his   weekly   salary with


the Appellant. The Appellant cancelled the Respondent's weekly payments on 12 June 1989. No notice of such cancellation was given pursuant to s.69 of the Act.

The worker commenced proceedings in the Work Health  Court on 4 March 1991 seeking, inter alia, weekly  benefits since
8   December   1989.   The  form   used   to  commence those
proceedings was not strictly in accordance with  either Forms 1 or 3 of the Work Health Rules. Under these Rules, all proceedings commenced in the Court (whether by way of appeal or otherwise) are required to be one or the other. Form 1 is the required form for an application for compensation pursuant to s.104 of the Act. Form 3 is the required form for an application by way of appeal under
s.111 of the Act. It was common ground that the application was treated as if it were an application under s.111. Nothing turns, therefore, on the form used. In response to the application, the Appellant pleaded that the  court lacked jurisdiction to deal with the application  pursuant to s.111. Further, the Applicant claimed that the worker's incapacity following the injury in 1988 ceased on 13 June 1989 when he commenced work with his new employer; alternatively, the Appellant submitted that the Respondent was estopped from exercising a right under s.111 to appeal from the Appellant's decision to cancel his payments of compensation because the Respondent accepted the  Appellant's decision to cancel his weekly payments. These issues came before the Work Health Court as preliminary
issues, all of which were resolved in favour of the Respondent. It is from these decisions that the Appellant appeals to this court.


Ground 1
The first ground of appeal was that the learned Chief Stipendiary Magistrate was wrong in law in not determining that the Respondent had ceased to be incapacitated when he returned to employment on 13 June 1989, and in not determining that the Respondent's original claim for compensation had been resolved  as at that date and was at an end. The Appellant's argument was twofold. Firstly, it was submitted that as the Respondent was, after 13 June 1989, able to earn at least the same as he had earned with the Appellant, any incapacity he suffered from his back injury must have ceased. Secondly, it was submitted  that the Respondent had also made a claim for compensation against the second employer which was the result of an alleged injury arising out of or in the course of his employment with that employer, and that this claim could be used as an admission that any incapacity suffered by the Respondent after 8 December 1989 was solely caused by that injury. The Work Health Court does not seem to have dealt with either of those points. No submission was made to me  by counsel for the Respondent that no argument along those lines was put to the Court below.
As to the first argument, the Appellant referred to the well-known dictum of Lord Loreburn L.c. in Ball v. Hunt [1912] A.C. 496 at 499-500 that:
"In the ordinary and popular meaning there is incapacity for work when a man has a physical defect which makes his labour unsaleable in any market reasonably accessible to him, and there is partial incapacity for work when such a defect makes his labour saleable for less than it would otherwise fetch."


Hence it was submitted that since the worker was, when he resumed work, able to earn as much as he had  been earning at the time of his injury, there was no longer any incapacity.

The word II incapacity 11 is defined by s.3(1) of the Act to mean "an inability or limited ability to undertake  paid work because of an injury. 11 The right to receive weekly compensation under the Act depends upon there being, inter alia, incapacity (see s.53) which, in broad terms, is productive of financial loss to the worker (see s.64 and s.65). However, neither the above definition of incapacity nor the other provisions of the Act require or compel a conclusion that all incapacity ceases once a worker is able to return to employment which is as well paid as that which he would have earned but for the injury. A person might  have the capacity to work in several fields of employment. Supposing, as a result of an injury,  he loses the ability to work in all of those fields except one, and he obtains employment in the one field left open to him with the
result that there is no financial	loss, it could		not be said that the worker		no longer	had a limited	ability	to undertake			paid	work		because	of	his	injury.	The receipt, post injury, of the same or higher wages than that received pre-injury has long been rejected as sufficient to deny the existence of partial incapacity for work: see Thompson	v. Armstrong		and  Royse    Pty	Ltd•  (1950)		81  C.L.R. 585;	Arnotts Snacks	Products		Pty   Ltd	v.	Yacob			(1983-4)		155 C.L.R. 171; (1984-5)		57	A.L.R.	229;		Watkins		Ltd		v.	Renata		(1985) 8
F. C.R.	65	especially	at	68-69;	( 1985)	61	A.L. R.	153
especially at 156-7.
As	to	the	argument	that employer	is		an	admission
 the that
 claim		against	the	second the	incapacity		for		which
compensation is claimed is not due to any incapacity as a result of the injury in 1988, the Statement of Claim in the present proceedings against the Appellant pleads that the Respondent is still suffering from the effects of that injury and that he contirn,1es to be unfit for his normal duties. Unless the Court below hears evidence, it will not be in a position to determine whether the  alleged incapacity after 8 December 1989  is due to the injury in  1988 or due to another injury in 1989; or  due to both injuries (see, for example,  Australian  Eagle  Insurance  Co. Ltd v. Federation Insurance Ltd (1976) 15 S.A.S.R. 282). No conclusion can therefore be reached merely because the Respondent has brought proceedings against the other employer.
Accordingly, the first ground of appeal must fail.


Ground 2
This ground was that the Respondent was estopped from proceeding pursuant to s.111 of the Act. The argument was that the Respondent, by obtaining work which was as well paid as before, and by making no complaint about his payments being cancelled, the Appellant was induced to act to its detriment. The detriment allegedly suffered was that the employer was deprived of the opportunity of availing itself of the mechanisms in the Act to either resolve the worker's incapacity or at least reduce the employer's potential liability, by exercising its rights under s.67 of the Act to obtain medical reports,  or to cause the worker to seek rehabilitation or retraining. It may be doubted whether the principles of common law or equitable estoppel apply so as to prevent a party from exercising a statutory right to worker's compensation, but the point was  not argued and it is not necessary to decide it. Both before
me, and in the Court below, the Appellant relied upon estoppel in pais, and in particular, the decision of the High  Court  in  Grundt and Ors v. The  Great  Boulder Proprietary Gold Mines Limited (1937-8)  59  C.L.R. 641 at 674 where Dixon J. said:
"The principle upon which estoppel in pais  is founded is that the law should not permit an unjust departure by a party from an assumption of fact which he has caused another party  to adopt or accept for the purpose of their legal relations."
In my opinion, the Appellant's argument  fails in  limine.  There are simply no facts found by the Work Health Court which would entitle the Court to find that the Respondent caused  the Appellant to adopt or accept  an assumption  of
fact for the purpose of their legal relations that the Respondent was no longer incapacitated for work. If such an assumption was made by the Appellant, and there is no evidence of this, there is no evidence that the Respondent
did  anything  to  cause  that  assumption  to  be  made by

"playing such a part in the adoption of the assumption that it would be unfair or unjust if he were left free to ignore it." (Ibid p.675). The mere fact that the Respondent went  back to work and at the time did not challenge  the cessation  of his payments could  not  per     se    work any such
unfairness  or injustice. The Respondent's  conduct  can be

taken no further than acceptance of the fact that any incapacity from which he suffered  was not then productive of financial loss. Further, there is no evidence that the Appellant  "so  acted  or  abstained  from  acting  upon the
footing of the state of affairs assumed that  he would suffer a detriment if the other party were afterwards allowed to set up rights against him inconsistent with the assumption" (ibid, p.674). The alleged detriment (the loss of opportunity to exercise r·ights under s.67(1) of the Act) is non-existent, because those rights are, in terms of the section, exercisable only where there is a "worker to whom compensation is payable under this  subdivision"  (i.e. weekly payments). As no weekly payments were then payable, s.67(1) had no application. I respectfully agree with the observation of the learned Chief Stipendiary Magistrate:
"In this case the fact is the Respondent having made a decision to cancel weekly payments could neither act nor abstain from acting because there was nothing further to· do or abstain from."


In my opinion, the Work Health Court was correct in rejecting this argument.


Grounds 3 and 4
Grounds 3 is that the Work Health Court was wrong in law  in determining that the Respondent had no right of appeal under s.111 of the Act. Ground 4 is that the Court was  wrong in law in determining that the Respondent should not
proceed pursuant to s.104 of the Act.


So far as ground 4 is concerned, nowhere in her reasons for judgement did the learned Chief Stipendiary Magistrate make such a determination. On the contrary, Her Worship implies that the worker could elect to proceed by either process. Her ultimate finding was "that the worker having elected to proceed under s.111 is entitled to do so." Nowhere does she state either expressly or by implication that the  Respondent should not proceed pursuant to s.104. Ground  4 is therefore dismissed.

Ground 3 has more substance to it and was the main ground argued by both parties.

Section 111(1) of the Act provides:

"A person who has a right to apply to the Court for a ruling or a right of appeal under this Act, or a right of review under this Act may, within the prescribed time and in the prescribed manner and form (or, where t,here is no manner or form prescribed, in such manner or form as the court approves), apply to the Court for the ruling or a determination of the appeal or matter."


The Appellant argued that the Act did not confer a right of the kind described in s.111(1) to challenge the decision of the employer to cancel weekly payments where the worker ceased to be incapacitated. Consequently, if the worker claimed in the circumstances that he was  still incapacitated and that the incapacity resulted in financial loss, the worker had to make a further claim under s.82 of


the Act. Only if the employer disputed liability under s.85(1){d), so the argument went, would the worker be entitled to apply to the Court, and then only pursuant to s.104(1). The difference between the two procedures  was said to be where the burden of proof lay and who was dux litis at the hearing. If the worker applied under s.104(1) the worker was dux  li  tis  arid had the burden of proof; if   the worker applied under s.111(1), the employer was  dux litis and had the burden of proof.


The first observation that can be made about the Act is  that it does not in specific terms provide for a right of appeal against a unilateral decision by an employer to cancel or diminish weekly payments. Section 69 of the Act provides as follows:
"Subject to this subdivision, except where
	the person receiving it;
	ceases to be incapacitated; or
	dies;or
	the payments	of · compensation	were obtained by fraud of the person receiving them or by other unlawful means,


an amount of compensation under this subdivision shall not be cancelled or reduced unless the worker to whom it is payable has given-

	14 days notice of the intention to cancel or reduce the compensation and, where the compensation is to be reduced, the amount to which it is to be reduced; and


	a statement in the prescribed form setting out the reasons for the proposed  cancellation or reduction and  indicating that the worker has a right to  appeal against the decision to cancel or reduce the compensation."

The reference to the right to appeal in s.69(d) is left in limbo, because nowhere is there to be found any express right to appeal in the circumstances there envisaged. This may be contrasted with a number of other provisions of the Act where an express right to appeal to the Work Health Court is granted: see sections 37(4), 43(1) and  58(4). These sections clearly create a "right of appeal under this Act" within the meaning of s.111(1). Similarly, there is express provision in the Act conferring a right to apply to the Court for a ruling: s.67(4); and there are express provisions which confer a right to apply to the court for a review: s.15(6); s.91(4) (now repealed).

In Davison	v.	Totalisator	Administration	Board	( 1988) 56
	8, Gallop J., on a case stated from the Work Health Court, held that, where an employer cancelled an employee's weekly payments pursuant to s.69, and gave the notice and statement envisaged by s.69(c) and (d), the worker was entitled  to appeal that decision  to the Work  Health Court

pursuant to s.111(1). That decision was recently upheld by the Court of Appeal in Morrissey v. Conaust Limited (unreported, judgment delivered 17/5/91). In the latter case, Gallop J., with whom Asche CJ. and Angel J. agreed, said at 14:
"It is important to note that s.69 is purely procedural. It is a provision requiring notice in a class of instances of indeterminate reference with three specified exceptions. In my opinion it does not matter that any one of the exceptions  has not been positively established at the time when cancellation or reduction of the amount of compensation is to take place. It is highly


likely that whether a person has ceased to be incapacitated and whether the payments of compensation were obtained by fraud or other unlawful means, may be disputed.  Even death may be capable of dispute, although one would imagine that such an issue would not be disputed as readily as the others. As was conceded by counsel for the employer, if the premise upon which the amount of compensation has been cancelled or reduced is disputed and has not been determined, the appropriate route is s.111 and the employer would carry the onus of establishing  the change of circumstances which -warranted the cancellation or reduction of the amount of compensation."


Counsel for the appellant argued that this was only obiter, and in any event followed a concession by counsel for the employer. Be that as it may, the Court clearly thought the concession to be right, and in any event, obiter or not, I am of the view that the opinion therein expressed is correct. My reasons for this conclusion are based in part upon the analysis of s.69 by Asche CJ. in J.H. Constructions  Pty  Ltd  v.  Davis   (unreported,  3/11/89).  In that case the employer argued that no notices were necessary if payments were ceased because the worker ceased to be incapacitated, and that no appeal under s.111(1) lay from the cessation of payments in those circumstances. Although His Honour found it unnecessary to deal with the argument since notice had in fact been given, His Honour observed that it would be oppressive and unfair if the employer could simply allege that the worker was no longer incapacitated and leave it to the worker to establish time and again his continued entitlement.
My conclusions also derive support from the analysis of Gallop J. in Davison v. Territory Insurance Office,  supra; I refer especially to His Honour's remarks at page 12, to the effect that the phrase "right to appeal" in s.69(d) means the right to challenge the employer's decision to cancel or reduce the compensation.

Further, as Asche CJ.  observed  in J.  H. Constructions  Pty Ltd v. Davis:
"the expression 'right of appeal'  is obviously not used here in the sense of appealing from a ruling of one court or tribunal to another, but rather as a means of giving the Work Health court control over certain matters when they become the subject of a dispute between the parties."


In my respectful opinion, the provisions of the Act and the intention of the legislature support those observations. In addition to the sections to which I have already referred which specifically relate to the right to rulings, appeals and reviews by or to the Work Health Court,there are a number of other sections of the Act which contemplate a determination of some issue by that Court: see sections 55(4),62(2),  74 (1),     91(2),  109(2},  132,  167  and  170.
Sometimes the relevant section provides for the application to be in a "prescribed manner and form"  (s.91(2)); sometimes the Act refers only to a "prescribed form" (s.62(2)); in other cases, the Act is silent as to the machinery whereby an application is to be made to the  Court: see for example sections 55, 74, 132, 167 and 170. Apart  from  s.111(1) there  is no  other  general machinery
provision relating to applications to the Court. Certainly s.104(1) is of no assistance since that section is pre conditioned upon there being a dispute as to liability by the employer pursuant to s.85(1)(d). None of the matters referred to in sections 55, 74, 132, 167 and 170 involve  the claims procedures envisaged by sections 82 and 85, and consequently s.104(1) is not appropriate to such matters. This demonstrates that Parliament did not intend to give to s.111(1) a narrow or restricted meaning, but intended that section to apply whenever the Court's jurisdiction was to  be invoked and no other procedure was specifically provided by the Act or Regulations.


The Work Health Court has power pursuant to s.94(1) "to  hear and determine-

	claims for compensation under Part Vandall matters and questions incidental to or arising out of such claims; and


	all  other matters required	or permitted	by this  Act  to be referred	to the Court

for determination and such other powers as are conferred.on it by or under this or any other Act."


Clearly a dispute as to whether or not an employer was justified in cancelling a worker's payments of weekly compensation pursuant to s.69(a)(i) (because the worker allegedly ceases to be incapacitated) falls within the very words of s.94(1)(a). The clear intention of the legislature is that disputes of that kind should be determined by the Work Health Court. The question is whether this kind of dispute may be referred to the Court pursuant to s.111(1)
or whether the worker must go through the process of making a further claim, having it rejected, and then proceeding  via s.104(1). I have no doubt that a worker may proceed via sections 82, 85 and 104(1) if he choses to do so. There is no reason why the word "claim" in s.82(1) should not be  read as including "claims." However, the fact that s.69(d) refers to appeals in one context, the fact that the burden of proving that incapacity ceased  rests on the employer (see Morrisey v. Conaust Ltd, supra), the fact that Parliament did not intend to give s.111(1) a narrow or restricted meaning, and the unfairness to the worker of insisting that he proceed to establish his entitlement time and time again, are all compelling reasons for concluding that the word "appeal" in s.111(1) was meant by Parliament in the very broadest sense. Further, the Work Health Act is in my opinion remedial legislation, and where there is ambiguity, the construction most favourable  to the worker is to be preferred: Wilson v. Wilson's Tile Works Pty Ltd (1960) 104 C.L.R. 328 at 335; Dodd v. Executive Air
Services Pty Ltd [1975] V.R. 668 at 679, 682.


In my opinion, the learned Chief Stipendiary Magistrate was correct on holding that the Respondent had the right to proceed pursuant to s.111(1) of the Act, and this ground also fails.

Accordingly, the appeal is dismissed, with costs.

