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This is an action for damages for personal injuries sustained by the plaintiff as the result of an accident which occurred to her as a pedestrian while walking along a footpath.	She alleges that the defendant is liable for the state of the footpath and is liable in negligence or nuisance or both.	The defendant denies liability.	The plaintiff further alleges that as a result of the accident she suffered damage.	Damages are also in issue but by agreement between counsel the issue before me is limited to liability.

The facts relating to the actual happening of
the accident are not contested by the defendant although some of the surrounding circumstances and later conversations are.	The plaintiff and a friend, a
Mrs Kramer, were shopping on 26 September 1985.		It was their custom to do this on a Thursday morning.	The arrangement between them on this day was an arrangement they had had for some time, and that was that Mrs Kramer would call for the plaintiff at about 9am at her home and drive her to the vicinity of the Coles Supermarket in Alice Springs.	Mrs Kramer, as she had done on other Thursdays, parked the car and the two ladies got out and started to do their shopping.	The only difference on this day - and it does not seem of importance - is that Mrs Kramer parked her car alongside Coles Supermarket  in a parking lot where she apparently does not usually park. However it was still conveniently near the complex where the ladies wished to do their shopping.	They did some shopping at a Woolworths Store and placed their purchases in the car.	They visited a coffee shop for morning coffee and then went to K-Mart and were returning when  the accident occurred.

Some plans have been tendered to me and I have also, at the request of counsel and in their presence, had a view of the scene.	A detailed description of the ladies' movements on that morning does not seem to me material.	It seems to have been very much a pattern of what they normally did except that they did not usually go to K-Mart.	I think the effective picture of the


locality is this:


Gregory Terrace runs roughly East and West.
The Coles Supermarket, besides which the car was parked, is on the north side of Gregory Terrace, the car park therefore being entered on the north side.	The car was apparently parked a little distance in from Gregory Terrace in that car park.	The K-Mart is on the south side of Gregory Terrace a little way down and on the west side of a one-way traffic lane with other shops on the west side and car parking on the east.	The entrance to the lane is a short distance west of Gregory Terrace and on the south side.	The ladies therefore had to cross over Gregory Terrace to get to the K-Mart.	Having done their shopping there, they proceeded back along the lane walking north and crossed over Gregory Terrace at the point where the lane enters Gregory Terrace.		They then proceeded west along the northern footpath of Gregory Terrace, obviously planning.to turn into the entrance of the car park on the Coles or northern side and get into the car.

The ladies were walking west and the plaintiff was on the inner or nearest the north side of the footpath.		As they approached the entrance of the car park, still walking on the footpath, the plaintiff's foot caught on a protruding nail and she fell and injured herself.	Clearly enough the nail was a hazard to
pedestrians.	It was bent forward towards the way the plaintiff was walking and it was hardly likely to be observed by an ordinary pedestrian.	I should add that the defendant does not allege any contributory negligence
- very sensibly in the circumstances.


A very clear picture of the exact position of the nail has been given by Mr Baans, the husband of the plaintiff.	He was not present when the accident occurred but he arrived on the scene later that day and, with the help of Mrs Kramer, took some photographs and made some measurements and wrote these on some of the photographs. The nail is clearly visible in some of these photographs. Mr Baans has some knowledge of the building industry, though his particular expertise seems to be in air conditioning but I accept the accuracy of his measurements.	Mrs Kramer identifies the position of the nail as being that shown on the photographs.

It seems common ground that there had been some recent cement work on the far north side of the footpath though there is some dispute as to how recent.	Mr Baans has measured the distance of the nail from the cement work and gives the distance as 570mm.	He also found two other nails roughly in a line with the offending nail but south of it.	He says the second of these is 90mm from the cement and the third is 720mm from the cement.	On the view I was shown a number of small indentations in


the footpath roughly in line and obviously where nails  had been, albeit it is now many years since the incident occurred.	Indeed in the indentation where it is alleged the offending nail protruded there can still be seen, and felt, the base of a nail.

The explanation for the presence of the nails on the day the accident occurred has been given to me by Mr Kramer the husband of Mrs Kramer.	The defence did raise some objection to the explanation as conjectural but it seems generally accepted by Mr Losberg, a witness for the defence, and I accept that on the probabilities it is the explanation.	Indeed it is not harmful to the defence case to accept the explanation on the basis that the nails were placed there by a third party; it being the submission of the defendant that in those circumstances the defendant was under no liability for their presence.

Mr Kramer is a master builder by profession and has had many years experience in the building trade including considerable experience in concreting work and  I accept him as fully qualified to give the evidence  which he does give on this aspect.	Simply that evidence is that when concrete is poured to create the sort of raised slab that appears in the photos it is kept in  place by timber boards which are held in place by other pieces of timber placed against the boards and at an
angle to them buttressing them.	These in turn are fastened down by power actuated nails at their base.	on the probabilities it seems plain enough that, when the concrete had set, the timbering was removed but, through carelessness, the nails or some of them were left sticking out of the pavement into which they had been power-driven.	Whoever did that would seem to me to have been negligent and should have foreseen that the nails could have caused damage to users of the footpath.
However it is abundantly  clear and not suggested otherwise by the plaintiff that this work was not done by the defendant Council but by servants or agents of the contractors who were constructing the concrete work.		For reasons which I do not need to investigate those persons are not joined as defendants to the present action.	The issue here is whether this defendant is liable either in negligence or nuisance.

In determining that issue I should resolve at this stage two issues of fact about which there is some conflict and upon which the plaintiff places some reliance if they are resolved in her favour.

The first issue concerns a conversation held between Mr Baans and an officer of the defendant, a
Mr Losberg.	Mr Losberg is, and was at the relevant time, the Works Manager of the defendant.	He then had a staff of about 36 people and he and his staff were charged with


the maintenance of any roads, footpaths, drainage or buildings which were Council property or under its control.	One of the tasks which Mr Losberg did at that time, (although there is now an employee whose specific duty it is), was to "walk the footpaths".	This involved walking along all the footpaths under the control of the defendant Council and noting anything that needed repairing.		Mr Losberg says for instance, that owing to the wide temperature variations in Alice Springs there is a recurring problem of expansion in the concrete which involves parts of the pavement having to be replaced from time to time.	Mr Losberg says that he would walk all the footpaths under Council control about once every 6 weeks, i.e., not doing it all at once but over that period ensuring that every footpath under Council control had been inspected.

Mr Baans attended the scene of the accident after hearing from his wife and Mrs Kramer what had occurred.	He took the photographs and made the measurements already mentioned but he also went to the Council offices and asked for someone in authority to  come down to view the scene.	As a result Mr Losberg came down.		Mr Baans had returned to the site and indeed was probably waiting for someone from the Council to arrive. Mr Baans was, I think, in an excitable state.	He is a man of very positive views as I observed in the witness box.	Undoubtedly and understandably he felt he had a
grievance.	He took offence that when Mr Losberg approached him Mr Losberg was smiling and he immediately said to him "How do you like if your wife tripped over that".	That caused Mr Losberg to stop smiling and
Mr Baans says that Mr Losberg said ''I told them to clean up".	Mr Losberg denies saying this. He does say that he made Mr Baans aware that he, Mr Losberg, thought it was negligence but not on the part of the Council.
Mr Losberg had arranged for a Mr O'Brien the Council Inspector to meet him at the site.	He also arranged to meet a Mr Fraser who represented the agents L.J. Hooker who were agents for the property on which the concrete work was being done.	Mr Losberg made a memorandum that afternoon when the events were still fresh in his memory and that memorandum mentions that he, Mr Losberg, told Mr Fraser that barricades should be arranged for certain locations on which work was being done.

Both Mr Baans and Mr Losberg were obviously persons of honesty and integrity and both obviously believed their own version to be correct.	Without being at all critical of Mr Baans I prefer to accept
Mr Losberg's denial that he said "I told them to clean up".	Mr Baans has some hearing impairment and may not have heard precisely what Mr Losberg said.	He was very excitable in the witness box and I got the impression that he could quite honestly jump to preconceived conclusions.	It is easy enough to see how he could have
formed his version because Mr Losberg did tell him that someone had been negligent though it was not the Council. The matter was not pursued in cross-examination and I make no criticism of counsel for that.	Mr Losberg's denial was quite emphatic in evidence-in-chief and it was highly unlikely that counsel would have got anything helpful to his case in cross-examination.	But it does leave unresolved exactly what Mr Losberg said when telling Mr Baans that someone had been negligent.	The probabilities are that Mr Losberg may well have said something to the effect that the persons doing the work should not have left it in that state and Mr Baans may also have heard him telling Mr Fraser that there should have been barricades or words to that effect.	Mr Losberg might even have mentioned that there was an obligation to do that because he referred in evidence to a standard form which accompanies all Council permits for excavating works and that in turn refers to an obligation on the contractors to observe various safety precautions.
Whatever the conversation may have been which Mr Baans
heard or overheard it is not unlikely that he construed Mr Losberg's remarks as he did.	Moreover Mr Losberg gives evidence, which I accept, that he had not been down this footpath on his usual inspection for some weeks.
The probabilities are that the offending construction had only been there recently and almost certainly after
Mr Losberg's last inspection and therefore Mr Losberg would not have seen it and nothing appears that would
otherwise have brought this particular construction (out of many others) to his attention.	In those circumstances it is unlikely that he had said specifically to those in charge about this specific work that they had to "clean  it up".

In any event it appears to me that even if
Mr Losberg had used that expression, it is taking it too far to deduce from that that thereby Mr Losberg on behalf of the defendant Council was acknowledging a duty to supervise or be responsible for the work which was being done by private contractors.	The words are equally consistent with Mr Losberg giving the contractors some advice or warning or reminding them of their duty under the permit.	It stretches a long bow to make the defendant liable on such evidence.

The other issue between the plaintiff and the defendant on the question of this structure was how long the nails in their unguarded state had been there; that is for what time had the buttressing timber been removed before the accident.	This is very much in the realms of conjecture and there is some conflict in the evidence.
Mr Losberg thinks that the concreting and buttressing could have been done in one day but allowing for the pouring to be done on one day and the buttressing taken away on the next.	Mr Butler, a civil engineer who specialises in structural engineering and has
considerable experience in supervising concrete pours thinks that this particular work was a rather awkward job to do and would have been done in two stages taking about
3 days for each.	If I follow his evidence he is, I think, suggesting a minimum of 6-7 days for the whole exercise though he concedes some guesswork.

I am by no means unimpressed with the practical views of Mr Losberg but I think I must prefer the evidence of Mr Butler as being the more qualified person on this matter.	However that only means that the work would have taken a minimum of 6-7 days before the structure was removed.		It does not establish when it was removed and when the hazard established by the nails came into being.	Mr Hiley submits that the structure itself, being visible for at least 7 days before removal, should have been observed by the servants of the defendant and put them on their guard that on removal a potential hazard would be created, or at least that there had been an intrusion into the Council's property an area of responsibility for any period up to about 6-7 weeks being the last time Mr Losberg had made his inspection.	I would not go so far.	Before the structure was removed there was no hazard and nothing which could be reasonably considered to create a hazard on its removal.	It was the removal of the structure and the failure to remove the nails which then created on the footpath quite a severe hazard.	The probabilities are that the hazard would have
been quite soon brought to the defendant's attention just because it was so obvious.	Mr Hiley submits I should not make this assumption since there is no evidence of any other complaints but, having inspected the scene, I think it only commonsense that if there were no earlier complaints it was because the hazard had not been there very long.	This was clearly a well used thoroughfare even in 1985.	How long the hazard had been there is impossible on the evidence to say.	The period ranges from a few hours to about 6 weeks.	On the probabilities, it would be very much the lesser than the greater of  those limits.



are:
 
The findings I therefore make on this aspect


	Concreting work was done on the edge of the footpath some time prior to the accident.
	In the course of that concreting work buttressing was erected which intruded on to Council property or at least property over which the Council had control.
	The buttressing work was removed after about 1 week, leaving certain nails protruding along the footpath which constituted a hazard to users of the footpath.
	Whoever created the hazard - and on the

probabilities it was the contractors employed to erect buildings or steps on property which was not council property - was negligent in failing to take due care to remove the nails on the footpath which they must have foreseen could cause damage to the users of the footpath.
	That act of negligence was not the act of the defendant Council.
	The servants or agents of the defendant had not inspected this particular site for some 6-7 weeks before the accident.
	Whenever the hazard was created the servants or agents of the defendant were not aware of it until this accident was reported to them on 26 September 1985.


On those facts I turn to consider whether the defendant is liable in negligence or nuisance.

Mr Nosworthy for the defendant submits that at the most against the defendant this is clearly a case of nonfeasance rather than misfeasance and the defendant cannot be liable.	He refers to the well-known case of Buckle v Bayswater Road Board (1936) 57 CLR 259.	There the defendant road board was charged by statute as ''both a road authority and a drainage authority" (per Latham CJ at 268).	The Board had constructed a suburban roadway.
The roadway passed through some boggy land and the Board constructed trench drains on each side of the road.
Later, on one side of the travelled way, it laid an agricultural pipe drain.	That drain was later broken by servants of a different authority, while that different authority was constructing a bridge to take the road over a river.	The defendant Board did not repair the drain or fill in the holes so caused.	The plaintiff, in crossing the road, put his foot into such a hole and was injured. He sued the Board.	He failed at first instance but his appeal succeeded in the High Court.	Although Dixon J. differed from Latham C.J. on a question of fact both judges held that a highway authority was not liable for damage caused by a defective condition of a road arising from failure to exercise its powers of maintenance or repair with respect to the highway itself, or anything constructed for the purposes of the highway.	However they held that in this case the highway authority being also a drainage authority was liable for failing to keep in a safe condition drains introduced into the roadway by it in its latter capacity.

Dixon J. at p. 280 said:


"The duty of a road authority towards individual members of the public exercising the common right of passage over the highway has no similarity or even analogy to the duty or duties of occupiers of property to safeguard those who lawfully come upon the premises they occupy from dangers arising from their character or condition.	The principles upon
which the road authority's liability, or absence of liability, depends have nothing to do with the ownership or occupation of property or the relation between an owner or occupier and persons whose presence he may solicit or suffer.

A highway is devoted to public use and its use is an advantage enjoyed as of common right.
The public right is independent of the ownership of the soil, which might be vested in the frontagers or in other persons not in the least concerned in the state of the way.	In order that the public right may be enjoyed to best advantage, road authorities are established and armed with powers in relation to the highways.	For that purpose a legal authority is given to them to construct, maintain and repair roads and to keep them free of obstruction and in an orderly condition.
But the existence of such powers gives rise to no civil liability for the consequences of the defective state of a road.	Even where a parish was liable to indictment for failure to repair a highway, no action would lie against it for the recovery of damages sustained by an individual as a result of the disrepair of the road, and this notwithstanding the general rule that particular damage arising from a public nuisance is actionable.	It is well settled that no civil liability is incurred by a road authority by reason of any neglect on its part to construct, repair or maintain a road or other highway.	Such a liability may, of course, be imposed by statute.	But to do so a legislative intention must appear to impose an absolute, as distinguished from a discretionary, duty of repair and to confer a correlative private right (cf. City of Vancouver v McPhalen (1911) 45 SCR (Can.) 194).11

Mr Hiley QC for the plaintiff refers to s.308 of the Local Government Act which provides inter alia that "all ... kerbs, gutters, footpaths .. and other things erected on or affixed to those roads are the property of and are vested in and are under the control and management of [the] council".
He also refers to s.309 that "A council may ... repair roads and footpaths ...".

It is not disputed by Mr Nosworthy that the defendant comes within those sections but he refers to the remarks of Dixon J. (supra) at 281-2:


"No civil liability arises from the incorporated character of the road authority, or from the fact that it is expressly made liable to be sued (Gibson v Mayor of Preston (1870) LR 5 QB 218).	Nor is its responsibility affected by statutory provisions vesting the soil of the highway in it, or placing the highway under its management and control (Cowley v Newmarket Local Board (1892) AC 345; Municipal Council of Sydney v Bourke (1895) AC 433).
The purpose of giving the road authority property in and control over the road is to enable it to execute its powers in relation to the highway, not to impose upon it new duties analogous to those of an occupier of property. The body remains a public authority charged with an administrative responsibility.	It must decide upon what road work it will expend the funds available for the purpose, what are the needs of the various streets and how it will meet them.	A failure to act, to whatever it may be ascribed, cannot give a cause of action. No civil liability arises from an omission on its part to construct a road, to maintain a road which it has constructed, to repair a road which it has allowed to fall into disrepair, or to exercise any other power belonging to it as a highway authority."



I should refer here to an argument which  insofar as Mr Hiley relies upon it (and I do not think he does so save by incidental reasoning) I consider I must reject on the same basis as Samuels J.A. rejected it in
Hill v The Commissioner for Main Roads (1989) Aust. Torts Reports 80-260 at 68,785.	The argument as summarised by Samuels J.A. was that "the doctrine of immunity for non feasance can no longer be availed of by a highway authority, having been overtaken by more recent developments in the law of negligence and particularly by the decision of the High Court in Council of the Shire of Sutherland v Heyman & Anor (1984-1985) 157 CLR 424."

To this argument Samuels J.A. gives the reply:



"I do not think it possible to deploy the reasoning in [Sutherland] to construct an argument capable of abolishing a rule of law which is now so deeply entrenched."

With respect I agree.	Samuels J.A. was sitting as an appellate judge.	A fortiori, it is not for me sitting as a trial judge to propound so revolutionary a principle.	If change has indeed occurred or (to put it in less heretical terms) if the true principle, long obscured by error, has now emerged, that discovery must  be imparted by those of greater authority than I, as a single judge, possess.

Mr Hiley, however, submits that this is not a case of non-feasance but of mis-feasance.	He submits that the defendant knew of the building works being carried out by third parties.	Mr Hiley refers to planning permission being sought by the third parties and


granted by the "Planning Authority" under the Planning Act.	By s.12 of the Planning Act "the Authority" consists of 3 "Territory members" and four "local members'' in respect of each planning area.		In this case the "local members" were four members of the defendant council.	Mr King a Council member in 1984-89 gave evidence that he was one of the Council members on the Planning Authority and that to his recollection during the relevant period there were at all times four council members on the Authority.	The appropriate determination by the Authority for the works in question was signed by himself and the Mayor (Exhibit L).	Mr Losberg in Answers to Interrogatories says that shortly prior to the date of the accident he saw building works being carried out at Lot 14 Gregory Terrace, Alice Springs.	Mr Hiley adds that the appropriate determination was produced from Council records under subpoena.	I think I can go sufficiently far with Mr Hiley to assume that the building works carried out by the third party which ultimately left the nails in the footpath were carried out with the knowledge of the defendant.		From the plans submitted it would, I think, have been known that some part of the building works namely the construction of the cement steps would have entailed some intrusion on to the footpath.

But the fact that the defendant approved of the plans for the construction of the works does not make the
defendant liable per se for any hazard not created by it. There is no evidence that the Council (insofar as it adopted the recommendations of the Planning Authority) or the Planning Authority was in any way negligent in approving those plans.	The accident did not arise from any defect inherent in the plans themselves.

It is submitted that the approval of the plans by the defendant and the defendant's knowledge that there would be a construction, part of which would abut on to the footpath, placed that work (at least as far as it abutted on the footpath) under the "control and management" of the defendant pursuant to s.308 of the Local Government Act, as something "erected on or affixed to ...... roads''·	That is correct but it does not follow that the Council became liable for acts not done by its servants or agents.		This brings to the fore the substantial question whether the construction on the footpath and the leaving of the nails after dismantling  of the construction were acts of the defendant such as to remove it from the realms of non-feasance i.e., can the defendant be said to have exercised its powers of control or management so that the hazard resulted from a positive act of mis-feasance on its part.


In Gorringe v The Transport Commission (Tasmania) (1950) 80 CLR 357 at 375-6 Fullager J. after reviewing the authorities considered that they
established two principles of law:-


	That at common law no person or persons, corporate or unincorporate, is or are subject to any duty enforceable by action to repair or keep in repair any highway which, whether· at common law or by statute, he or they or it has or have the management and control.


	That if a duty is imposed by statute on any such person or persons, that duty is not enforceable by action unless the statute makes it clear by express provision or necessary implication that the duty is to be enforceable by action at the suit of a person injured by its breach.


I cannot find in s.308 anything to suggest that a duty is imposed on the defendant to repair the footpath nor, if there is such a duty, then by express provision  or necessary implication such a duty would be enforceable by action at the suit of a person injured by its breach.

I think this is also made clear by s.309 where it is stated that a Council "may", not "shall", "form, pave, drain, level or repair roads and footpaths" etc.
Nor do I consider that the defendant by approving the construction of works done by a third  party, part of which abutted on to the footpath, thereby itself took any positive act to deal with the footpath in a way which would make it liable for mis-feasance.	Those undertaking the construction did not become the servants or agents of the defendant merely because they had the defendant's approval to do what they were doing.

I note that His Honour Fullagar J. in Gorringe (supra) quotes at 374 the observations of Channell Bin Young v Davis [1862] 7 H &   Nat	pp. 775-6: 158 E.R. 681, "this is not a case in which a surveyor of highways has done any act which of itself has caused injury to the plaintiff.	If, personally or by his servants, he had put a heap of stones in the road and left them there at
night without being sufficiently protected, that would be an omission to do something to render harmless an act which he had affirmatively done".

I note also the comments of the Court of Appeal of New South Wales in Sisson v North Sydney Municipal Council [1966] 1 NSWR 580 at 583-4:

"The next question is whether the council, even though it is not a drainage authority in relation to this drain, can nevertheless be liable for its non-repair in some other capacity, either because the drain is an artificial structure and the council as owner in fee simple of the highway is owner of the drain, or because the council has the duty of an occupier.	We do not think that the council
can be made liable in this way.	We  do  not think that the vesting in the council of the fee simple of all public roads within its area thereby imposed on the council any obligation which it would not have had if the roads had not been so vested.	Indeed the vesting section expressly provides otherwise.	If the council is the highway authority, then it has the duties of such an authority and the vesting in it of the fee simple of the highway does not increase or diminish that duty.		If the Council is a drainage or other authority, then it has the duty and obligations of such an authority and the fact that the fee simple of the highway is also vested in it does not increase or diminish those obligations and duties.	If it were otherwise a council would become responsible for everything which became affixed to and part of the soil of the highway.		No such liability has ever been suggested.		Every tree planted, every gutter made, every piece of rock work done by householders on the verge of the roadway adjoining their houses would, because it vested in the council (see s.233(3)), become a responsibility of the council because they would be artificial structures and because ownership in them would become vested in the council.	No case can be found to support such a proposition and we do not think that it can be accepted."



I am not therefore satisfied that the defendant is liable on any basis of mis-feasance.

It remains, however, to consider whether the defendant can be liable on ordinary principles of negligence or nuisance in the sense mentioned by Dixon J. in Buckle v Bayswater Road (1936) 57 CLR 259 at 283:


"But while a road authority owes to members of the public using a highway no duty to undertake active measures whether of maintenance, repair, construction or lighting in order to safeguard them from its condition, on the other hand it
possesses no immunity from liability for civil wrong.	It is, of course,.a civil wrong to cause particular damage by obstructing a highway or by making it unsafe or dangerous."

The plaintiff alleges both negligence and nuisance as against the defendant.

The question of nuisance can I think be resolved immediately by the application of Sedleigh Denfield v O'Callaghan [1940] AC 880.	The head note to that case states the principle clearly:


"An occupier of land 'continues' a nuisance if with knowledge or presumed knowledge of its existence he fails to take reasonable means to bring it to an end when he has ample time to do
SO• II


I have found as a fact that the defendant had no  knowledge of the propounding nails in the roadway until the accident to the plaintiff was reported.	I can find no evidence that it had "presumed" knowledge, that is, that it "ought to have known" of the existence of the nails before the accident.	In Sedleigh-Denfield v O'Callaghan (supra) Lord Wright sets out the principle at 904-5:

"Though the rule has not been laid down by this House, it has I think been rightly established in the Court of Appeal that an occupier is not prima facie responsible for a nuisance created without his knowledge and consent.	If he is to be liable a further condition is necessary, namely, that he had knowledge or means of knowledge, that he knew or should have known of
the nuisance in time to correct it and obviate its mischievous effects.	The liability for a nuisance is not, at least in modern law, a strict or absolute liability.	If the defendant by himself or those for whom he is responsible has created what constitutes a nuisance and if it causes damage, the difficulty now being considered does not arise.	But he may  have taken over the nuisance, ready made as it were, when he acquired the property, or the nuisance may be due to a latent defect or to the act of a trespasser, or stranger.	Then he is  not liable unless he continued or adopted the nuisance, or, more accurately, did not without undue delay remedy it when he became aware of it, or with ordinary and reasonable care should have become aware of it.	This rule seems to be in accordance with good sense and convenience."


See also Montana Hotels Pty Ltd v Fasson Pty Ltd (1987) Aust. Torts Reports 80-109.

The plaintiff's difficulty is not only that the evidence does not establish that the defendant knew of  the hazard before her accident but, since there is really nothing to show when the hazard was created, there is equally nothing to suggest from the circumstances or a reasonable inference from them that the defendant should have known of the hazard.	The plaintiff has the onus of proof and there is nothing to show that there was an  undue period of delay during which the defendant with reasonable care should have become aware of the hazard.
At the time the plaintiff sustained her injuries, the hazard may have been there for less than a day.	Or it may have been there for several days, or even weeks, although, if I were to conjecture, I would think the latter period unlikely.	The presence of the hazard on
the footpath for a period of several days or even 2-3 weeks would not in my view make it incumbent on the defendant to discover it.	It is a matter of degree and no doubt a point could be reached at which it could be said that a hazard had been there so long that the defendant must or should have known of its existence.
But that becomes mere speculation.	The onus is on the plaintiff to show that the period during which the hazard was left undiscovered was sufficiently lengthy to cast on the defendant a duty to remove it; and that the plaintiff has failed to do.

So far as negligence is concerned I think what I have already said militates against the plaintiff.	The defendant may have had a duty to see that the plans for the works were properly drawn and disclosed no patent or latent defects reasonably discoverable.	If it had such a duty there is no evidence that it failed in that duty.
It did not in my view have a• duty to inspect, oversee or control the works to ensure that both the erection and  the completion were carried out without negligence on the part of those who erected them.	To suggest otherwise is to make the defendant virtually an insurer of the performance by a third party of its duties.	It casts too strict a duty on the defendant.

It was not, in my view, reasonably foreseeable by the defendant that the third party in constructing an
edifice abutting the roadway in conformity with plans approved by the defendant and not in themselves creating any apparent danger would create a hazard to pedestrians. Even if I am wrong in this and the defendant could  foresee that some sort of hazard of an indeterminate type might be created (as to which see Wyong Shire Council v Shirt	(1980-1981) 146 CLR 40· and 47 per Mason J) it does not seem to me that there was sufficient  proximity between the fact that a hazard then unknown to the defendant was created and an injury was later sustained  by the plaintiff to render the.defendant liable.	In Sutherland Shire Council v Heyman (1984 1985) 157 CLR 424 at 497-8 Deane J. says:

"The requirement of proximity is directed to the relationship between the parties in so far as it is relevant to the allegedly negligent act or omission of the defendant and the loss or injury sustained by the plaintiff.	It involves the notion of nearness or closeness and embraces physical proximity (in the sense of space and time) between the person or property of the plaintiff and the person or property of the defendant, circumstantial proximity such as an overriding relationship of employer and employee or of a professional man and his client and what may (perhaps loosely) be referred to as causal proximity in the sense of the closeness or directness of the causal connexion or relationship between the particular act or course of conduct and the loss or injury sustained."


At 502 his Honour says:

"The common law imposes no prima facie general duty to rescue, safeguard or warn another from or of reasonably foreseeable loss or injury or to take reasonable care to ensure that another
does not sustain such loss or injury: cf. per Windeyer J., Hargrave v Goldman (1963) 110 CLR
40.	That being so, reasonable foreseeability of a likelihood that such loss or injury will be sustained in the absence of any positive action to avoid it does not of itself suffice to establish such proximity of relationship as will give rise to a prima facie duty on one party to take reasonable care to secure avoidance of a reasonably foreseeable but independently created risk of injury to the other."

And at 503 his Honour says:

"Upon analysis however, the respondents' claim against the Council is essentially  about what it failed or omitted to do in that the act or omission of the Council which they must  identify as an operative cause of their loss is the failure or omission, by reason of careless inspection or inadequate system, to secure that the house was not erected with unsafe foundations.	The fact that a third party is careless in not observing negligent conduct by another may mean that a failure or omission to protect, warn or rescue the person put at risk by that negligent conduct is itself careless.
It does not alter the fact that the relevant
operative act or omission is the failure or omission to protect, warn or rescue and not the mere failure to observe which will be  relevantly operative only to the extent that it is reflected in the failure or omission to protect, warn or rescue."

In the circumstances of this case, a duty on the defendant to "protect warn or rescue" the plaintiff might come into operation when the defendant could reasonably be expected to know of the hazard.	The defendant cannot, in my view, have that knowledge inferentially thrust upon it from the moment a hazard is created by a third party.	As I have already suggested, it is a matter of degree in all the circumstances.	If a careless pedestrian drops and breaks a bottle on the
footpath and leaves it there, a council cannot be liable at the suit of the person who follows immediately behind and is injured by the broken glass.	But if that broken glass remains, there may come a time when it might reasonably be expected that the council should know of its existence and remove it.	What period of time is required before such a duty can arise becomes a question of fact in all the circumstances.	There is nothing in the present case which suggests that, if a duty were
ultimately to be cast upon the defendant to remove or
warn of this particular hazard, that time had occurred.


The plaintiff has clearly been injured as a result of the negligent action of some person but that person is not the defendant.

The plaintiff's action is dismissed.	There will be judgment for the defendant.	The plaintiff to pay the defendant's taxed costs.

