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REASONS FOR JUDGMENT
(delivered 11 March 1987)

This is an appeal by each of the appellants against penalty imposed by a stipendiary magistrate sitting as a Court of Summary Jurisdiction at Katherine on 23 October 1986 on separate informations charging each of them with the same offences, namely that on 20 April 1986 at Dorisvale Station each "did steal two cartons of Carlton Draught beer and one packet of Winfield cigarettes, the property of Dorisvale Station, having a total a total value of $51; section 210 Criminal Code;	and further, did unlawfully enter a building, namely the store at Dorisvale Station,
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with intent to commit therein a crime, namely to steal; section 213 Criminal Code."	By consent, both informations were heard together and the appellants, who were represented by a legal practitioner, pleaded guilty to both counts.

In sentencing, the learned magistrate said:


"HIS WORSHIP:	I take into account their prior good characters and the co-operation with the authorities and their plea of guilty, the shame that they have spoken of and their remorse.	I propose to deal with them under 5(1)(a) of the Criminal Law (Conditional Release of Offenders) Act in this fashion.	They will be convicted without passing sentence.		This is on the unlawful entry. I direct that they be released on a bond in their own recognizance in the sum of $250 to be of good behaviour for 12 months.
It is a condition of the bond that they pay a penalty to the Territory of $500.	How long is needed to pay that?
MS RIDSDALE:	I don't quite understand that, Your Worship.
HIS WORSHIP:	Under 5(1)(a) of the Criminal Law (Conditional Release of Offenders) Act the court is empowered to impose as a condition of the bond that they pay a penalty to the Territory.	It is not a fine in the strict sense of the word, it is a penalty condition on the bond, and the penalty condition is that they pay the sum of $500.

MS RIDSDALE:	And the bond is $250?
HIS WORSHIP:
but they fine and
 Yes.	That is a recognizance bond of $250 pay a penalty - in other words it is a
a bond, but it is not strictly

MS RIDSDALE:	$500, Your Worship, penalty? HIS WORSHIP:	Yes.
MS RIDSDALE:	As Your Worship pleases.
THE PROSECUTOR:	What was the period of the bond, Your Worship?

HIS WORSHIP:	12 months. pay it?
 How long do they need to

MS  RIDSDALE:	3 months, Your Worship.

HIS WORSHIP:	Within 3 months.	For the second offence of stealing, they will be convicted to be released on the same bond, so in effect, I have treated it as one transaction.	Punished the two offences on the one---"


The grounds of appeal stated separately in Notices of Appeal both dated 5 November 1986 are simply, "that the sentences are manifestly excessive".

Since the jurisdiction of the stipendiary magistrate was not ousted by any of the factors mentioned in s.122A of the Justices Act, and the value of the property involved did not exceed $400, the first count was properly justiciable to be heard and determined in a summary manner under s.120 of that Act, even though under s.210 of the Criminal Code a person who steals is guilty of a crime and is liable to imprisonment for 7 years.

Under s.123, the Court is first of all required to determine whether the charge is to be dealt with summarily after hearing all the evidence offered on the part of the


'•


prosecutor;	and having determined to do so, shall be called

upon to plead pursuant to s.125. followed here.
 This procedure was not


The position, however, is different under s.213 of the Criminal Code.	Section 121A of the Justices Act then has application and the magistrate is required to make a determination having regard to the limits to jurisdiction imposed by that section.	Apart from the other prescribed conditions precedent, the consent of the defendant is required before a plea is entered and the case is disposed of under s.125 of the Justices Act.

Under ss.(2) of s.121A, the Court shall not impose a penalty that is greater than imprisonment for 2 years or a fine of $2,000.

I set out in full the provisions of s.5 of the Criminal Law (Conditional Release of Offenders) Act:-



"5.(1)	Subject to this section, where a person is convicted of an offence against a law of the Territory, the court by which he is convicted may, if it thinks fit, by order -
	release the person without passing sentence upon him upon his giving security, with or without sureties, by recognizance or otherwise, to the satisfaction of the court that -
	he will be of good behaviour for such period as the court specifies in the order;


	he will, during the period so specified, comply with such conditions (if any) as the court thinks fit to specify in the order, which conditions may include -


	the condition that the offender will, during the period so specified, be subject to supervision on probation under a person, for the time being, appointed in accordance with the order;	and


	the condition that the offender will obey all reasonable directions of a person so appointed;	and


	he will pay to the Territory such penalty if any (being a penalty not exceeding the prescribed penalty) as the court specifies in the order on or before a date specified in the order or by specified instalments as provided in the order;	or


	sentence the person to a term of imprisonment but direct that the person be released, upon his giving a like security to that referred to in paragraph (a), either forthwith or after he has served a specified part of the sentence imposed upon him.


	Where a person is convicted of an offence in respect of which a fine might be imposed on the person instead of imprisonment, sub-section (1) does not authorize the court by which he is convicted, when directing that the person be released as provided in paragraph (a) of that sub-section, to require the person to give security for the payment of a penalty exceeding the maximum amount of the fine that might be so imposed.


	Sub-section (1) does not authorize a court of summary jurisdiction, when directing that a person be released as provided in paragraph (a) of that sub-

section, to require the person to give security for the payment of a penalty where the offence of which the person has been convicted is an offence in respect of which the court is empowered to sentence the person to imprisonment but the maximum term of imprisonment to which the court may sentence the person is less than 6 months.

	Sub-section (1) does not authorize a court, when directing that the person be released as provided in paragraph (b) of that sub-section, to require the person to give security for the payment of a penalty.


	Where a court makes an order for the release of a person upon his giving security for the payment of a penalty, the court shall specify in the order the person to whom and the place at which the penalty, or each instalment of the penalty, as the case may be, is to be paid."



It will be noted that the learned magistrate failed to specify in his order the person to whom and the place at which the penalty is to be paid despite the provisions of sub-section (5) of s.5.	Whether or not that vitiates his order or not may be questionable but I do not propose resolving that issue on the present appeal as I have not heard argument on the point.

It would appear that the power to impose a penalty as part of an order under s.5(1) is unique in Australia. counsel were unable to assist me on that score;	but in view of the decision I have reached I find it unnecessary to explore the matter any further.







The facts outlined by the prosecutor before the learned magistrate are that at about 11 p.m. on Sunday, 20 April 1986 the defendants and a third person, all of whom were intoxicated, (having consumed 28 cans of beer amongst them,) agreed to break into a store room on Dorisvale Station where they all worked.		They were unable to force the lock on the door so the appellant, Ronald Ashley, waited outside while the other two, including the appellant, Richard Forbes, climbed the wall and entered the store room through a gap near the roof.	They removed the property, the subject of the first count and then they returned to the camp where they consumed the beer and the cigarettes.	The following morning the appellants both left the station afraid that they would be caught by their boss.	Both appellants fully admitted the offence to the police.

Those facts were admitted by counsel for the two appellants.	Counsel submitted that Forbes was 19 years of age and Ashley 20 years of age, that both were single and were presently working at Bulman Station.	At the time of the offences they were working at Dorisvale Station and on the occasion in question were playing cards for their beer ration, after which they decided to break into the store room and help themselves.	When they awoke the next morning they were very ashamed of what they had done because they
had treated their employer so badly when he had been so very good to them.	Restitution was offered but no restitution was asked for by the prosecution.	The third person involved had disappeared and had not been apprehended by the police.	Both appellants were first offenders.

The learned magistrate properly took into account their prior good characters, their co-operation with the authorities, their plea of guilty, their shame and their remorse.	Clearly the learned magistrate took into account all these factors when passing sentence and appreciated that the imposition of a penalty as a condition of the recognizance was within his powers under the Criminal
Law (Conditional Release of Offenders) Act, for he said so in his remarks for sentencing.

What concerns me, however, is that the learned magistrate appears to have interpreted the provisions of sub-section (6) of s.5 as requiring him to impose the full amount of the prescribed penalty therein specified, namely
$500.	Consonant with just sentencing principles the maximum fine, or by parity of reasoning, the penalty, must be reserved for the most serious class of offence.	While the present offences were serious in the sense that the appellants chose to bite the hand that fed them, so to







speak, the offending was at the lower end of the scale having regard to the value and nature of the goods taken. Moreover, the appellants were, after all, two youthful first offenders who co-operated with the police at the first available opportunity, pleaded guilty to both counts and showed genuine remorse for their offences which stemmed from excessive consumption of liquor.	I am unable, therefore, to feel confident that the learned magistrate did not fall into error in imposing the maximum prescribed penalty when under s.5(1)(a)(iii) he was empowered to order the payment of a lesser penalty than the prescribed penalty, and that in this respect he either overlooked this power or, at best, disregarded it without assigning reasons before doing so.

In all the circumstances I allow the appeal, in part, by quashing that part of the order of the learned magistrate which relates to the penalty of $500 and in substitution therefor I order that the penalty be one half of that amount, namely $250, which is to be paid to the Sheriff of the Supreme Court at Darwin on or before 30 June 1987, and that in all other respects I affirm the conviction and orders of the learned magistrate as applying to the second count.
'





Having regard to the stated intention of the learned magistrate to impose the sentence to cover what he termed the "one transaction", I order that in respect of the first count there be a conviction without penalty.

