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	This is a reference to the Tribunal by the applicant, Andrew James Dix, being a person who is aggrieved by a determination of the Board referred to in s27(3) of the Motor Accidents (Compensation) Act 1979 (NT) upon the following grounds:

	"1.	On or about 30 June 1993 the Applicant suffered personal injuries in a motor vehicle accident and he is entitled to compensation pursuant to the Motor Accidents (Compensation) Act (as amended) ("Act").

	 2.	By determination dated 8 June 1994 the designated person determined, that:

		(i)	The Applicant has requested to be treated as a resident of the Northern Territory pursuant to S.8 of the Act;
	    (ii)	The request to treat the Applicant as a resident of the Territory for the purposes of that Act is accepted;
	   (iii)	The Applicant shall be entitled to such benefits as are provided for in the Act for or in respect of a resident of the Territory;
	    (iv)	The Applicant shall, for the purposes of section 5 of the Act, be deemed to be a resident of the Territory;
		(v)	The Applicant was driving a motor vehicle whilst under the influence of alcohol whilst he had a concentration of alcohol in his blood equal to 80 mg or more of alcohol per 100 ml of blood;
	    (vi)	The influence or quantity of alcohol substantially contributed to the accident;
	   (vii)	Pursuant to section 9, the Applicant is not entitled to a benefit referred to in section 13 or 17 of the Act.

	 3.	By letter dated 1 July 1994 the Designated Person was requested by the Applicant to refer points (vi) and (vii) of the 8 June 1994 determination to the Board for its determination in accordance with S.27(2) of the Act.

	 4.	By determination dated 6 September 1994 the Board upheld the decision of the Designated Person.

	 5.	The Applicant is aggrieved by points (vi) and (vii) of the Designated Person's determination and the Board's determination and seeks a determination, that the influence or quantity of alcohol did not substantially contribute to the accident and that he is and has at all material times since 30 June 1993 been entitled to payment of benefits pursuant to sections 13 and 17 of the Act, or, alternatively, that points (2) and (3) of the Board's determination dated 6 September 1994 be rescinded.

	 6.	The Applicant seeks determination:
		(a)	that the influence or quantity of alcohol did not substantially contribute to the accident or, alternatively, that point (2) of the Board's determination of 6 September 1994 be rescinded.
		(b)	that the Applicant be entitled to benefits pursuant to sections 13 and 17 of the Act, or, alternatively, that point (3) of the Board's determination of 6 September 1994 be rescinded.
		(c)	that the Respondent pay the Applicant's costs of and incidental to this reference and to the earlier dealings with the Respondent or its Board and its officers;
		(d)	such further or other orders as the Tribunal deems appropriate."


	On 30 June 1993 between 8.30 pm and 9.30 pm, a collision occurred on the Stuart Highway just north of the Katherine High Level Bridge between a Camira vehicle driven by Joanne Michelle Hickey and a motorcycle ridden by the applicant, Andrew James Dix.  At the time of the collision, the motorcycle was in the process of overtaking the Camira vehicle which had commenced making a right hand turn.  It was the intention of the driver of the Camira to park off the roadway to the right hand side of the road to enable herself and her passengers to walk to the bridge.

	There is no dispute that at the time of the collision the motorcycle rider had a blood alcohol level of .13 which was calculated by working back from a test result of .143 obtained from a blood test done at 9.43 pm.  The driver of the Camira had a nil blood alcohol level at the time of the collision and I accept her evidence that she had not consumed any alcohol that day.

	The Motor Accidents (Compensation) Act established a no-fault compensation scheme.  Negligence or contributory negligence do not disentitle an injured person or reduce the amount of compensation.  The legislation does not disentitle drivers who may be under the influence of alcohol or driving with a blood alcohol level equal to or in excess of 0.08 except where the influence or quantity of alcohol substantially contributed to the accident.

	The relevant provisions of section 9 of the Motor Accidents (Compensation) Act provides as follows:

		"A person is not entitled to a benefit referred to in section 13 or 17 in respect of an injury received in or as a result of an accident -

		(a)	that occurred while the person was driving a motor vehicle while under the influence of alcohol or of a drug or while he had a concentration of alcohol in his blood equal to 80 milligrams or more of alcohol per 100 milli-litres of blood; or

		(b)	in respect of which he is convicted of -

			(i)	manslaughter;

		    (ii)	an offence against section 154 of the Criminal Code;

		   (iii)	dangerous driving; or

		    (iv)	an offence in respect of an act or omission occurring outside the Territory which, if it had occurred in the Territory, would constitute an offence referred to in paragraph (i), (ii) or (iii),

			where, in the opinion of the Board, the influence or quantity of alcohol or the influence of the drug, or the manner of driving giving rise to the conviction, substantially contributed to the accident; or ...."


	The issue in this case is whether the influence or quantity of alcohol present in the applicant substantially contributed to the accident.

	In relation to the denial of liability under s9 of the Act, the Territory Insurance Office must establish, on the balance of probabilities, that:

	(a)	Mr Dix was driving whilst under the influence of alcohol, or

	(b)	he had a concentration of alcohol in his blood in excess of 0.08 per cent, and

	(c)	the "influence or quantity of alcohol ... substantially contributed to the accident".

	The meaning of substantial was dealt with by Asche J in the matter of Wolfgang Willeme Walter Hebbron v The Board of Territory Insurance Office, (unreported, Supreme Court of the NT (Asche J), 21 November 1986) pp233-4:

	  "I have been referred to some definitions of the word substantial, although they are of no great assistance, mainly because the word itself is not a word of any definite meaning, but insofar as it can be defined, the definition given by the trial judge in R v Lloyd 1967 QB1, 175, at 178 is, if I may say so with respect, useful; I quote: 'Substantial does not mean total.  That is to say, the mental responsibility need not be totally impaired, so to speak, destroyed altogether.  But at the other end of the scale, substantial does not mean trivial or minimal.'

	That definition was held to be appropriate by the Court of Criminal Appeal, and adopted by the - by Hart and Matthews JJ in the case of R v Biess, 1967 QR:470."


	I respectfully adopt that definition for the purpose of these proceedings.

	Because of the issue in this matter, as already stated, I considered it necessary to examine in some detail the evidence of the driver of the Camira, Joanne Michelle Hickey, the evidence of David John Davidson, the only passenger in the Camira vehicle called to give evidence, the evidence of Andrew James Dix, the rider of the motorcycle, and the evidence of Constable Peter Maxwell Cumming who attended the scene shortly after the accident occurred.  I have summarised the evidence given by these four persons as follows:

	JOANNE MICHELLE HICKEY gave evidence that she was driving her Holden Camira motor vehicle across Katherine High Level Bridge, known as Eugene Betti Bridge, on 30 June 1993 between 9.00 pm and 9.30 pm.  She had four passengers in her vehicle including David Davidson who was seated in the passengers seat immediately behind her.  At the time Ms Hickey was 18 years of age and had held a driver's licence for 2 years.  As the vehicle travelled across the bridge, there was a discussion amongst the people in the car as to what they were going to do.  A decision was made to turn right after the bridge, park on the side of the road and walk onto the walkway on the Bridge.  The speed limit on the bridge is 60 kph and at the time the discussions were taking place about where to go, the vehicle was travelling at 50 kph and slowing.  When the motor vehicle was nearing the halfway point of the bridge, Ms Hickey observed the motorcyclist approaching the bridge to the rear of her car.  Ms Hickey's vehicle was slowing down, although she does not remember applying her brakes, and she put on her right hand indicator.  The indicator light on the dashboard was flashing.  Just after leaving the bridge, Ms Hickey made a gradual turn to her right intending to park adjacent to the highway on the right hand side.  Ms Hickey gave evidence she was aware the motorcycle was behind her at all times because she was constantly looking in the rear mirror and the side mirror.  When she turned her indicator on the motorcycle was behind her and there was no indication from the motorcyclist that he was going to overtake.  Immediately before turning right, Ms Hickey looked in her rear view mirror and saw the motorcycle light behind her.  She thought if the motorcycle rider intended to pass her vehicle he would overtake on the passenger side of her vehicle.  Ms Hickey stated that at the point of impact half her vehicle had moved across onto the right hand side of the roadway and the other half was still on the left hand side.  The point of impact on her vehicle was at the door hinges to the right driver's side door.  There was a loud noise and Ms Hickey saw the motorcycle as it went past her.  Ms Hickey said she first heard the motorcycle before it reached the bridge.  After the collision, Ms Hickey got out of her vehicle, asked the cyclist if he was okay and asked him if he saw her indicator.  She could not remember his reply.  Police arrived within five minutes of the accident.  Ms Hickey was subjected to a breath test which showed a zero reading.  Her vehicle was regularly serviced and there were no problems with the indicator lights.  Under cross examination, Ms Hickey stated that prior to the accident she had been driving about 15-20 minutes having picked up her four passengers.  She agreed that the five of them were cruising round Katherine, they had some fireworks and decided to let off these fireworks from the bridge.  Ms Hickey agreed that it was as they were crossing the bridge that Darren suggested the bridge would be a good place from which to let the fireworks go.  Ms Hickey said as she came on to the bridge she was travelling 60 kph.  Her vehicle slowed.  She did not remember telling police she was doing 40 kph when she made a right hand turn.  Ms Hickey agreed that travelling at 40 kph would be too fast to make a right hand turn.  She stated that she does get confused when talking about speeds and distances.  If she did tell police she was travelling at 40 kph that would not be correct, but she does not know what speed she was travelling when making the turn.  Ms Hickey stated she did not remember telling a Mr Thompson that her turn was quite sharp and stated that it was not a sharp turn.  Ms Hickey said at all times the motor cycle was behind her and she did not see him swing out to the right to overtake.  The motorcycle was at all times coming up behind her and getting closer.  Ms Hickey gave evidence at transcript p19:

	"just before the impact the noise was very loud because it was not far from the car but it was still behind me."


	Ms Hickey stated it was only a second after she started her turn that the motorcycle went past her and hit her.  She did not remember hearing any acceleration or loud noise just before starting her turn.  Ms Hickey agreed there was some indecision between the people in her vehicle as to just where they were going when they drove onto the bridge.  The decision was made in the middle of the bridge or shortly thereafter to turn right at the end of the bridge.  There had been a discussion about going off to the left to park in the parking space at the left hand side of the road just past the bridge but Ms Hickey had said "no, I'm going to go right".  Someone had said "turn right" and Ms Hickey said she was happy to make a right hand turn.  The indicator was switched on before reaching the end of the bridge. Ms Hickey's evidence is that she remembers it was on for 3 or 4 clicks of the indicator device before she turned.  When she started to turn, the motorcycle was still behind her because she saw the light in her rear vision mirror.  Ms Hickey said she did recall telling a representative from the Territory Insurance Office that the motorcycle was a couple of metres behind her car when she indicated to turn right.  Under re-examination Ms Hickey said she did not recall making that last statement to the Territory Insurance Office representative but was just agreeing with a matter put to her by Mr Barr, counsel for the applicant. It is Ms Hickey's evidence that she was not accurately able to say what distance the motorcycle was behind her vehicle when she put on her indicator.  Ms Hickey stated it was her intention to park her vehicle off the road on the right hand side of the northern end of the bridge near the pole marked on the plan (Exhibit 1).  The point marked was just north of the pole and near the entrance to the walking track.  Ms Hickey marked the position in pencil on Exhibit 1.  Photographs of the vehicle driven by Ms Hickey were tendered and marked Exhibit 4.  Ms Hickey stated the photographs were a correct representation of the damage done to her motor vehicle.

	DAVID JOHN DAVIDSON gave evidence that he was a passenger in a car driven by Joanne Hickey on 30 June 1993.  He was seated in the passenger seat immediately behind Joanne Hickey.  There were three other passengers in the car.  The vehicle was involved in an accident at about 8.00 pm on the Katherine High Level Bridge.  The vehicle travelled across the Bridge at a speed between 30 and 60 kph.  As they crossed the bridge there was a discussion about where they were going to park.  They made a decision to park on the other side of the bridge and the vehicle commenced slowing down.  At the time they made a decision to park on the other side of the bridge, Mr Davidson observed a motorcycle approaching the bridge about 100 yards behind them.  During the discussion about where to park, it had been decided to park on the right hand side of the road because they were going to walk along the walkway, which is on the right hand side of the road.  The vehicle slowed down.  In relation to the indicator Mr Davidson gave the following evidence (transcript p28):

	"Did you observe Miss Hickey do anything?---I believe that I saw her shoulder move and the indicator.

	Right.  Did you see the flashing light of the indicator on the inside of the vehicle?---Yes, I think I did."


	Mr Davidson said just before the vehicle started to turn he saw Ms Hickey look in the inside rear vision mirror.  Before making the right hand turn the vehicle had slowed right down and it was a gradual turn.  As the vehicle commenced to turn, Mr Davidson became aware of the position of the motorcycle as he heard the roar of it beside him and saw a flash outside his window.  He observed the motorcycle shoot past his window.  The motorcycle was travelling a lot faster than the car and came into collision with the front quarter panel of the door.  Mr Davidson said he was not very good at estimating distance but considered it was the width of the courtroom (approximately 10 metres) from the point of impact to the spot where they had intended to park the vehicle.  At the point of impact the car was about halfway across the centre line of the roadway.  On a diagram of the area, Mr Davidson had marked the point where he noticed Ms Hickey turn on her indicator, the point where her vehicle commenced to turn and the point of impact.  These markings Mr Davidson said were made by him about 6.30 pm on the day prior to his giving evidence.  This diagram was tendered and marked Exhibit 5.  Under cross examination, Mr Davidson gave the following evidence (transcript p33):

	"See, I suggest to you that the decision, as such, the decision whereby the driver should turn to the right and park was not made until the very end of the bridge?---Till the very end of the bridge?

	Yes.  What do you say about that?---I'm not really sure.  We were talking about the - where we were going to park from the halfway mark, so I can't honestly tell you when we actually came to the conclusion.

	So would it be perhaps more correct to say, rather than that the decision was made where it's marked 'decision' that that was the point at which perhaps discussion commenced as to whether you would park left or park right?---Yep, that might be a better way to put it."


	Mr Davidson was then shown a document, being an earlier statement he had made to a Mr O'Connell, in which he had stated that "when they got to the end of the bridge, Joanne Hickey was going to turn left but the passengers all said, "oh turn right", so she put her indicator on for the right hand turn".  On his evidence to the court, Mr Davidson said "No, I believe we were turning right from the discussion that took place when we were half way across the bridge".  Mr Davidson stated that as they crossed the bridge it was more like an argument than a decision.  He agreed that there was some indecision on the part of all of them as to what was going to happen and gave the following evidence (transcript p36):

	"Well, yes I will try to repeat it.  The decision was not reached until you were at or very close to the end of the bridge?---Yes, I'd say we were still discussing it or - yes.

	Perhaps there's another way of putting it too that you may agree with.  The indecision hadn't been excluded, you hadn't got rid of all the indecision - - -?---No.

	- - - until at the end of the bridge; is that fair?---Yes, it's fair."


	Mr Davidson said he believed Joanne Hickey indicated with enough time before turning.  He stated he could not honestly say when Ms Hickey put on the indicator.  About ten metres before they got off the end of the bridge, he saw her shoulder move.  Mr Davidson agreed that the previous afternoon he had spoken with Mr Barr and Ms Lowrie and he had, at their request, marked on a diagram of the area an "S" mark where Ms Hickey started to signal.  Mr Davidson was shown this plan tendered and marked Exhibit 6 and agreed that the point he had marked "S" on Exhibit 6 was very different from the point he had marked "indicate" on Exhibit 5.  I note that the "S" on Exhibit 6 is north of the end of the bridge and only slightly south of the point Ms Hickey marked on Exhibit 1 as being the point where she intended to park.  It is considerably further north than the point Mr Davidson had marked on Exhibit 5 with the word "indicate".  Mr Davidson was further cross examined about the point where the driver of the car activated her signal and he gave the following evidence (transcript pp38-9):

	"And I suggest to you that the driver only activated her indicator just before she started her turn.  In other words, I suggest to you that the information that you provided yesterday is in fact correct - information provided to me?---I believe that she may have signalled before we got off the bridge.

	Well, in that case would you say that it was just before or at the end of the bridge?---At the end of the bridge, yes.

	And in fact at this stage, sitting back and thinking of all the possibilities, do you tend to say that she signalled at the end of the bridge?---I'm sorry?  At the end of the bridge?

	Yes?---I think it was a little bit before the end of the bridge, sir.

	And by a little bit, are you unable to define what you mean by a little bit?---No.  A few metres, quite a few metres.

	A few metres, quite a few or?---Yeah, sorry.

	It's very hard.  If you don't know then - - -?---I can't honestly show the - the distance."


	In re-examination, Mr Davidson was asked to mark on a further plan the point where the driver had put on her indicator.  Mr Davidson gave the following evidence (transcript p43):

	"On that plan - you've told my learned friend and now you've told me that the indicator - I want to know where the indicator was first turned on, to your knowledge - - -?---Yeah, I - - -

	- - - and I want you to mark that with the pen that the orderly will now give you, with an 'I' perhaps?---Hmmm.  It's very hard to say because of not seeing the indicator clearly or anything like that, clearly enough knowing when it was turned on."


	He was then asked to mark with an "I" the position of the car when he first observed the indicator on.  Mr Davidson then marked with the letter "I" on the diagram which was tendered and marked Exhibit 7.  On this diagram the letter "I" is in a different position to that marked by Mr Davidson on Exhibit 5 and different to that marked by him on Exhibit 6.  In Exhibit 7 the letter "I" is approximately ten metres south of the northern end of the bridge and approximately 30 metres north of the point marked by him on Exhibit 5.

	A copy of the interview between David John Davidson and John O'Connell dated 6 April 1994, was tendered and marked Exhibit 11.  I quote an extract from this interview which conflicts somewhat with the evidence given by Mr Davidson to the Court (pp1-2):

	"I said	"Mr DAVIDSON briefly can you tell me in your own words what happened on that particular evening?"
	He said	"We were travelling across the bridge after coming through town.  We were travelling at approximately about 50k's an hour.  I looked back over my shoulder 'cause I could hear a motor bike coming in the distance, it was a fair distance off, about 50 metres away.  As we got across the bridge it was about 30 metres away.  We reached the end and it was coming up to about 20 metres away and JOANNE HICKEY was going to turn left but we all said "oh turn right" so she put on her indicator for the righthand side..so um.  As she started turning we could hear..I heard the um. roar of a motor bike and looked back over my shoulder and the motor bike was coming up the outside lane or inside lane on the righthand side and took out the front of the car."


	ANDREW JAMES DIX gave evidence that his date of birth is 18 October 1972.  He is 23 years of age.  Mr Dix obtained a licence to drive a motor vehicle when he was 16 and a licence to ride a motorcycle at the age of 17 years.  At the time of the accident, Mr Dix was living and working in Katherine.  Mr Dix was riding home across the Katherine High Level Bridge in the evening of Wednesday 30 June 1993.  As he entered onto the bridge he observed a motor vehicle ahead of him and about halfway across the bridge.  Mr Dix stated he was riding his motorcycle at about 40-45 kph and this speed did not vary as he travelled across the bridge.  He observed the motor vehicle ahead of him was travelling slowly, about 25-30 kph and as he proceeded to cross the bridge he was gaining slowly on the motor vehicle.  When he reached a point approximately 10 metres behind the motor vehicle, he decided to overtake the car.  He then checked nothing was approaching him from behind and put on his indicator to overtake.  Mr Dix stated that at this time he did not see any brake lights illuminated or any indicator from the vehicle in front.  When he proceeded to overtake, the vehicle was at the end of the bridge.  He pulled the bike to the right gently and proceeded up the side.  His front wheel was approximately level with the back window of the motor vehicle when the car, without any indication from the driver, just turned hard right.  Mr Dix stated that he realised he was in trouble.  He braked slightly and considered turning to the left but because the vehicle was turning so sharply there was no hope of turning left.  He then increased his acceleration and threw his bike as hard as he could to the right without dropping it.  He tried in vain to swing to the right, but the motor vehicle just kept turning hard right and they ended up colliding on the right side.  Mr Dix stated that he had been living north of the bridge, that he always travelled home at night time and had not previously seen vehicles turn to the right at the northern end of the bridge or park on the right hand side at the northern end of the bridge.  He had previously seen vehicles parked at the northern end of the bridge on the left hand side in a carpark.  Mr Dix identified the car parking area just to the north of the northern end of the bridge as depicted in Exhibit 1.  Mr Dix stated that as he approached the vehicle from behind he was not aware what it was going to do, he assumed it was just proceeding normally and stated that a lot of people slow down to have a look across the bridge.  Under cross examination Mr Dix agreed this had been a traumatic experience for him and that immediately after the accident he had been in a lot of pain.  He had been drinking that day and his blood alcohol level was .143 when breathalysed.  He agreed that just after the northern end of the bridge to the right is the City Council and a bit further on Kalano and on many occasions he has seen vehicles turn off into the City Council and into Kalano.  Mr Dix said he drove more carefully because he had been consuming alcohol.  It is Mr Dix's evidence that he had been riding motorcycles regularly since the age of 13 years, including riding dirt bikes and racing motorcycles when he was 15 and 16 years of age.  Mr Dix considered he had developed a lot of motorcycle skills in the 7 years he had been riding motorcycles prior to this accident.  In re-examination Mr Dix said he had never previously observed vehicles turn right into the City Council at night time.  He also gave evidence the turn off to Kalano is about 1 kilometre north of the High Level Bridge.

	CONSTABLE PETER MAXWELL CUMMING gave evidence that as at June 1993 he was stationed at Katherine as a general duties police officer.  On 30 June 1993, he attended an accident at the High Level Bridge.  There he saw evidence of a collision between a Camira motor vehicle and a Harley Davidson motorcycle.  Members of St John Ambulance were treating a male person who lay at the side of the road.  Further up the road was an extensively damaged Harley Davidson motorcycle and parked on the side of the road a white Holden Camira sedan.  Constable Cumming stated that the Stuart Highway, at that point, was a bitumen dual lane road in good condition.  The centre line on this section of the Stuart Highway is a broken white line.  On the surface of the road adjacent to the closest light pole to the Eugene Betti Bridge, Constable Cumming observed two small gouge marks.  From a position facing toward Darwin, the gouge marks were approximately 15cm to the right of the centre of the road.  Constable Cumming marked on Exhibit 1 the letter "G" to indicate the position of the gouge marks.  The marks were several centimetres long, one being about 5cm and the other about 10cm in length.  They were close together and a couple of millimetres deep into the bitumen.  They were fresh gouge marks.  Constable Cumming had at this time been working exclusively in general duties for approximately five years.  He had attended numerous car and motorcycle accidents and had seen similar marks caused by the footpegs or the handlebars of the motorcycle.  On the map Exhibit 1, Constable Cumming marked with the letter "M" the position where the motorcycle ended up lying next to a water meter.  The position of the motorcyclist was marked with the letter "D".  Constable Cumming breath tested Ms Hickey at the scene, she had a zero reading.  Mr Dix was subsequently prosecuted and pleaded guilty to driving under the influence.  Constable Cumming inspected the Camira vehicle at the scene of the accident and ascertained the brake lights and indicator were both working.  He estimated the gouge marks on the road were approximately 20 metres from the northern end of the bridge.

	It is Constable Cumming's evidence that it is part of the training to obtain a motorcycle licence, not to overtake a slow moving vehicle until the motorcyclist knows what the vehicle is doing.

	With respect to the evidence of the three eye witnesses to the accident, I had the opportunity to hear the evidence and to observe the witnesses as they gave their evidence.  I found Mr Dix to be the more credible of the three witnesses and to be the person who demonstrated the greater awareness as to what was happening on the High Level Bridge at Katherine at the time of the accident.  I do not feel I could rely with any confidence on the evidence of Ms Hickey or Mr Davidson.  I do not mean to infer from this statement that either Ms Hickey or Mr Davidson were untruthful witnesses.  I think they were both trying hard to reconstruct what had occurred that evening.  However, the impression I have from the evidence of both witnesses is that neither of them were very aware of what the motorcycle was doing as it approached the rear of their car.  Neither of them observed the motorcycle move out to overtake the car, although they did see it as it came alongside the Camira.  It is obvious from the point of impact that the motorcycle had moved out to the right to overtake the Camira.  Ms Hickey appears to have assumed the motorcycle would overtake on her left but did not check if this assumption was correct.  On the evidence of Ms Hickey and Mr Davidson there was a discussion between the five persons in the car as they travelled across the bridge about whether they would park the vehicle to the left or the right of the bridge.  On the evidence of both of them, there was some indecision and then a fairly quick decision to turn right.  My impression from the evidence of Ms Hickey and Mr Davidson is that their attention was on the discussion between the five passengers in the car as to where they should park rather than on what was happening on the roadway outside their vehicle.  Mr Davidson's evidence as to where the Camira was situated on the bridge when Ms Hickey put on the indicator was confused and conflicting.  On the plan (Exhibit 6), Mr Davidson put the letter "S" as being the point on the roadway where Ms Hickey first activated indicator.  The point marked "S" is very close to the light pole at the northern end of the bridge where Constable Cumming indicated the gouge marks on the road as the point of impact.  If this version is correct then Ms Hickey first activated her indicator almost at the point of impact.  This would support the evidence given by Mr Dix.  However, I am not confident as to the reliability of Mr Davidson's evidence and I reject his evidence in making findings of fact in this matter.  On the marking made by Mr Davidson on the plan (Exhibit 5), the point of impact was 25 metres north of the northern end of the Eugene Betti Bridge.  I do not accept this evidence.  Constable Cumming did not measure the distance but estimated the point of impact was 20 metres north of the end of the bridge.  However, the point of impact being adjacent to the light pole, the point of impact would appear to be closer to 15 metres north of the end of the bridge.  Both Ms Hickey and Mr Davidson were honest in stating they had difficulty in estimating distances.  Nevertheless, they did make estimates and I do not accept the estimates either of them gave to be correct.  Neither do I accept that Ms Hickey switched on her indicator some distance before making a right hand turn.  I prefer the evidence of Mr Dix, that at the time he commenced to overtake neither the indicator light nor the brake lights were showing on the Camira. I accept his evidence that the vehicle made a hard right turn leaving him with nowhere to go and an inevitable accident.  If Ms Hickey did activate the indicator then it was just at the point of turning her vehicle to the right and would not have given an adequate warning to the motorcyclist.  The vehicle ahead of Mr Dix was travelling slowly.  It is the submission of counsel for the respondent that Mr Dix should not have overtaken on the bridge in these circumstances and that it was unsafe to attempt to overtake as he did.  I do not accept this submission. I accept the evidence of Mr Dix that vehicles often slow down crossing the bridge to enable drivers to look across the bridge. I have found the driver of the Camira either did not activate her right hand indicator, or if she did so then only at the point where she commenced the right hand turn, and too late to give an adequate warning of her intention.  There is no evidence that overtaking on the bridge is restricted or prohibited in anyway.  There is a broken white line marking the centre of the road.  The reasonable inference on all the evidence is that drivers are entitled to overtake on the bridge.  I find on the evidence that Mr Dix was riding well within the speed limit restrictions.  For these reasons, I do not agree with the submission of counsel for the respondent, Mr Riley QC, that it was unsafe for Mr Dix to attempt to overtake the motor vehicle.

	I have analysed the evidence of the three eye witnesses to the accident in some detail because I accept that a blood alcohol reading of .13 is a high reading.  I accept the evidence of Dr Noel McCleave as to the effects of alcohol on a motorcyclist.  I quote two excerpts from the report of Dr McCleave.  The first is paragraphs 7, 8 and 9 on p4 of his report dated 16 October 1995 (Exhibit 8):

	"7.	"Results from laboratory experiment driving simulator studies and tests of driving performance on closed driving ranges all provide clear evidence that a blood alcohol concentration of between 0.05 mgm % and 0.08 mgm % produces significant impairment of driving performance".

	 8.	"Alcohol increases the risk of an accident by increasing risk taking behaviour.  It prolongs reaction times, diminishes perception and impairs judgemental decision making involved in driving.  It also gives false confidence and incoordination of movement both of which exert deleterious effects on the skills utilised in driving".

	 9.	The effects of alcohol on driving are dose related ie. the higher the concentration, the greater is the impairment."


	I also quote his closing statement set out on pp4-5 of the same report:

	"1.	"Driving a motor cycle requires more care and vigilance than does driving a car (and) the risk of injury to the motor cyclist is nine times greater than that to a motor car driver.  Even a small amount of alcohol can have a disastrous effect, as alcohol is a central nervous system depressant affecting those skills required to drive a motor cycle with safety".

	 2.	".... motor cyclists are 50 times as likely to be injured as are occupants of automobiles".

	 3.	"While there is ample evidence that lower BAC levels (0.01 - 0.09 mgm%) may cause driving impairment and so increase the risk of fatal crash involvement, there is much more agreement that high levels of alcohol (BAC's 0.1 mgm% or greater) are causally related to crashes"."


	It is not in dispute that at the time of the collision, Mr Dix had a high blood alcohol reading of .13.  The driver of the motor vehicle had a zero reading.  Given the effects of alcohol on Mr Dix's capacity to ride the motorcycle and the risk he posed to himself and other drivers on the road, it is with considerable caution that I accept his evidence in preference to that of a completely sober driver.  Mr Dix should not have been riding his motorcycle on the road with such a high level of alcohol in his blood.  He has been dealt with for the relevant offence in another jurisdiction.  Nevertheless, I am satisfied on the balance of probabilities that the accident occurred in the manner described by Mr Dix.  I find on the evidence that it was the actions of the driver of the Camira vehicle that resulted in an inevitable accident.

	The Court heard evidence from two further witnesses, both experts in their field.  Mr Henry Stephen Aust who is a consultant engineer was called for the respondent and Mr Christopher Trentan Hall who is an engineer was called on behalf of the appellant.  A report prepared by Mr Aust was tendered and marked Exhibit 13.  Mr Aust prepared this report on the basis of the evidence he heard from Ms Hickey and Mr Davidson.

	In his report dated 2 November 1995 (Exhibit 13), Mr Aust stated:

	"For the purpose of this reconstruction it is assumed that the point of impact was 25 metres north of the end of the Eugene Betti Bridge."

	On the facts as I have found them from the evidence I do not accept the basis for this assumption.

	Mr Aust further stated:

	"A number of scenarios are presented below which attempt to encompass the evidence given by Ms Hickey and Mr Davidson, some range is given to the variables to illustrate the sensitivity of the reconstruction."


	I have found the evidence of Ms Hickey and Mr Davidson unreliable and lacking in credibility.  Accordingly, I cannot accept the evidence of Mr Aust.  This is no reflection on Mr Aust, he is obviously highly qualified and an expert in this area.  However, as I do not accept the evidence of Ms Hickey and Mr Davidson, then the expert opinion based on such evidence is of no assistance.  For these reasons I reject the evidence of Mr Aust.

	Mr Christopher Trentan Hall was called to give evidence on behalf of the appellant.  Mr Hall is a qualified engineer.  I accept he is also an expert in the area of road accident reconstruction and very experienced in the use of motorcycles, having raced motorcycles for a period of some 25 years.  I accept the evidence of Mr Hall and the matters set out in his report (Exhibit 17).  Mr Hall based his opinion upon an assumption that the point of impact was level with the first light pole (as shown on Exhibit 1) which is approximately 15 metres from the Northern end of the bridge.  I prefer the evidence of Mr Hall to the evidence given by Mr Aust.  I consider the evidence of Mr Hall supports the evidence given by Mr Dix that when the Camira commenced to make its right hand turn Mr Dix had insufficient time to brake to avoid the collision.

	On the balance of probabilities, I am not satisfied that the influence or quantity of alcohol did substantially contribute to the accident.

	Accordingly, I propose to make the following orders as sought by the appellant in these proceedings:

	1.	A determination that the influence or quantity of alcohol did not substantially contribute to the accident.

	2.	Point 3 of the Board's determination dated 6 September 1994 be rescinded.

	I will hear the parties on the question of costs and any further orders that may be required.

