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	REASONS FOR JUDGEMENT

	(Delivered 30 May 1996)



This is an appeal against sentence under the Justices Act.

The appellant came before his Worship on 15 August 1995 and pleaded guilty to four counts of unlawful use of a motor vehicle, contrary to s218(1) of the Criminal Code, one count of aggravated unlawful use of a motor vehicle, contrary to s218(1) and (2)(c) of the Code, one count of driving whilst under the influence of a drug, contrary to s19(1) of the Traffic Act and one count of administering cannabis to himself, contrary to s13 of the Misuse of Drugs Act.

The facts as found, and which are not in dispute, are as follows.  On 1 July 1995 the appellant forced the ignition of a blue Corolla with a screwdriver in a car park at Casuarina. The vehicle was taken and later dumped in Nakara.  In that instance he was with a person by the name of Lagdon.

On 2 July 1995 at 3:30 p.m., he was with a person by the name of Wallace at Einstein's (at Casuarina Shopping Centre) when they decided to steal a car.  They took a blue Corona from a car park and again forced the ignition with a screwdriver.  Lagdon, who was also with them, used that motor vehicle to drive the appellant to a car park at the University where the appellant then took a white Volkswagon.  The appellant forced the ignition with a screwdriver and then drove the vehicle, with Wallace, to Lee Point Road.

On 5 July 1995 at approximately 4:00 p.m. the appellant took a red Mitsubishi Colt outside 29 Witherton Street.  Whilst he had a screwdriver with him, he did not need to use it as the keys were in the ignition and the vehicle was unlocked.  The vehicle was then driven around Brinkin and Casuarina.  During the course of the journey the appellant smoked cannabis.  He then drove the vehicle to Fannie Bay where he lost control of it and it crashed into a tree.  Although he was not hurt as a result of the accident, the vehicle was damaged to the value of $2,000.00 and was written off.

On the same day the appellant was involved in another taking and using of a motor vehicle.  He forced the ignition of a Datsun 1600 and drove around Darwin with others, including Lagdon and a person by the name of Young.  The vehicle was later abandoned near the Nakara shops.

The appellant was 17 years of age at the time of the offences. His Worship had the benefit of a pre-sentence report which showed that the appellant was born in the Philippines.  His natural father died when he was five years of age, and his mother remarried about 10 years ago.  The appellant was living with his parents and had a good relationship with them.  The appellant had lived in Darwin with his parents since migrating to Australia in 1988.

He attended school until 1994, having completed year 9.  He also had some casual employment in 1992 and 1993.  He had enrolled in a certificate course in Food and Beverage Operations.  He also had been learning Zen Do Kai Freestyle Karate and Kickboxing.  At the time of the offences, he had casual employment at a hotel as part of his certificate course but otherwise he received social security benefits.

The pre-sentence report indicated that the appellant was not a regular user of cannabis and that he was easily led and succumbed to peer pressure.  The author of the report felt that the appellant was remorseful and sincere in his desire to make amends for his offending.  He was assessed as suitable for community service work and for home detention.

The appellant’s only previous offending related to two counts of stealing in the Juvenile Court in November 1992, when he was ordered to perform community service.

His Worship dismissed the charge of driving under the influence, and fined the appellant $300 in respect of the administering cannabis charge.  So far as the unlawful use charges are concerned, his Worship convicted and sentenced the appellant to a total period of imprisonment of three months and six weeks, to be released on a bond on his own recognisance in the sum of $1,000 to be of good behaviour for two years after serving six weeks imprisonment.

The grounds of appeal are as follows:-

1.	That the sentences imposed were manifestly excessive.

2.	That the learned magistrate failed to take into account adequately the defendant's youth and prospects of rehabilitation.

3.	That the learned magistrate failed to adequately consider alternatives to actual imprisonment.

Ground 1 of the appeal was abandoned by counsel for the appellant at the hearing.

Grounds 2 and 3 of the Appeal

These two grounds were argued together.  The submission put forward on behalf of the appellant was that the learned magistrate had failed to give due weight to the appellant’s youth and prospects of rehabilitation and had over-emphasised general deterrence.

Counsel for the appellant referred to the case of Yovanovic v Pryce 33 NTR 24 @ 27, where Muirhead J expressed the view that the courts should be slow to imprison young offenders, and that the courts should keep rehabilitation much in mind.  In that case the appellant, a 17 year old, was sentenced by a magistrate to an aggregate sentence of 18 months imprisonment for being unlawfully on premises and eight counts of unlawful use of a motor vehicle.  The appellant in that instance appealed on the ground that the sentence was manifestly excessive because the learned Magistrate failed inter alia to give due weight to a non custodial sentence involving supervision and the prospects of the appellant's rehabilitation.  His Honour concluded that the Magistrate had not erred in the imposition of the sentences.  The sentences which ranged from four months to eight months made appropriate allowance for damage done.  At page 27 of the report his Honour was of the view that the appellant’s history could not have given the Magistrate confidence as to the outcome of an order for conditional release.  In dismissing the appeal, his Honour observed:-

	“There is a wealth of authority supportive of the view that the courts should be slow to imprison young offenders, that the courts should keep rehabilitation much in mind.  Few of those experienced with the effects of imprisonment and the sentencing of young offenders can feel much satisfaction that a sentence of imprisonment is a constructive step qua the offender himself.  But there is real danger that repeated exercises in leniency bring the law into contempt, not only in the eyes of the offender, but in the eyes of the community.  His Worship made clear reference to his responsibilities to the local community in his remarks on sentence.”

A sentence of imprisonment depends upon the exercise of judicial discretion by the court imposing it.  Before this Court can interfere, it must be shown that the discretion of the learned Stipendiary Magistrate has miscarried.  To do this the appellant must show that the learned magistrate erred or that a substantial wrong has occurred, or that the order made is unreasonable or plainly unjust:  see House v King (1936) 55 CLR 499 @ 505, Cranssen v King (1936) 55 CLR 509 @ 513.

It is clear from the transcript that the learned Magistrate did consider the appellant’s youth and prospects of rehabilitation and that alternatives to gaol were considered. On appeal, the assumption is that the sentence was correct; the appellant must show error see Rory v Bell 1992 109 FLR 187 @ 192, R v Tait (1979) 46 FLR 386 @ 388.  It is not enough that I have a mere difference of opinion with the learned Stipendiary Magistrate.  If his decision was a legitimate and reasonable one, even though I may have decided the matter differently myself, the appeal must fail:  see House v King supra @ 504-505.  In the end, his Worship considered that a partially suspended sentence was required having regard to the number of offences committed, the fact that the appellant was not a first offender and had committed offences of dishonesty previously, to deter others from committing offences of this kind, and because of the damage caused to the owner of the vehicle which had been written off (for which there was no likelihood of reparation) and the inconvenience and loss caused to the other owners.

It was submitted that the offences should be seen as a continuous course of conduct which stopped when the police became involved and that the mere number of offences could not, as the learned magistrate appears to have done, be the basis for imposing a prison sentence.  The learned Magistrate recognised that four of the offences were at the bottom end of the scale of offending, but the charge involving the total loss of a vehicle was a more serious offence which attracted a maximum penalty of 7 years’ imprisonment.

In Napper v Samuels (1972) 4 SASR 63 at 68-9 Bray CJ said:-

	“While fully realising that it is the offending again after the warning of a previous conviction which normally warrants severer punishment on a second conviction, it is true that there is a difference between a man who appears in a criminal court for the first time and is convicted of one offence only and a man who appears in a criminal court for the first time and is convicted of several offences.  In the case of the latter his previous immunity may have been due to luck rather than virtue.  The weight to be attached to this is a matter of judicial discretion.  I cannot say that no weight at all should have been attached to it.  Obviously when there are several offences and no previous conviction, the closer the connection between the offences in time or circumstance the nearer they approximate to one offence only.”

It was not contended that the learned Magistrate was wrong not to treat the appellant as a first offender.  In these circumstances I do not think it has been shown that the learned Magistrate gave undue weight or inadequate weight to any matter. The learned Magistrate did consider the various options of imprisonment or not, or whether or not to fully or partially suspend any sentence of imprisonment, and whether or not to impose a home detention order.  I do not consider that the appellant has demonstrated that the sentencing discretion has miscarried.

Accordingly, the appeal is dismissed.


