

2


PARTIES:	JUDITH LEE ALICE GREEN (First plaintiff)
		PETER GREEN (Second plaintiff)

		v

		ROBERT MORGAN (First defendant)
		STEVEN BADDELEY (Second defendant)
	WILLIAM BLESSING (Third defendant)
	DIANE HOWARD (Fifth defendant)

TITLE OF COURT:	SUPREME COURT OF THE 
		NORTHERN TERRITORY

JURISDICTION:	SUPREME COURT EXERCISING 
		TERRITORY JURISDICTION

FILE NO:	92 of 1994

DELIVERED:	15 October 1996

HEARING DATES:	9 October 1996

JUDGMENT OF:	Kearney J



REPRESENTATION:

Counsel:

	Third defendant/applicant:	S.R. Southwood
	First plaintiff/respondent:	P.M. Barr

Solicitors:

	Third defendant/applicant:	Solicitor for the Northern Territory
	First plaintiff/respondent:	Elston & Gilchrist

Judgment category classification:	B
Judgment ID Number:	kea96025
Number of pages:	10


3

kea96025

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 92 of 1994 FORMTEXT 


		BETWEEN:

		JUDITH LEE ALICE GREEN
			First Plaintiff

	AND

	PETER GREEN
		Second Plaintiff

		AND:

		ROBERT MORGAN
			First Defendant

		AND

	STEVEN BADDELEY
		Second Defendant

	AND

	WILLIAM BLESSING
		Third Defendant

	AND


	DIANE HOWARD
		Fifth Defendant

CORAM:	KEARNEY J


INTERLOCUTORY JUDGMENT

(Delivered 15 October, 1996)

	The application
	On 2 October 1996 the third defendant sought (document 147) that the first plaintiff provide further and better answers to certain interrogatories administered to her by the third defendant and now set out in document 158. On 9 October Mr Southwood of counsel for the third defendant and Mr Barr of counsel for the first plaintiff argued the application.  I rule on it today.

	Initially, the third defendant’s concern, as expressed in Ms Meegan’s letter of 18 September 1996 (annexure A to document 148), was with the first plaintiff’s answers to interrogatories nos. 10(m), 23-28, 31, 34-42, 43, 47-49, and 56(iii)(b) as now set out in document no. 158.  On 9 October, however, Mr Southwood raised for the first time concerns by the third defendant about the adequacy of the first plaintiff’s answers in document no.158 to interrogatories nos. 1, 2, 3(b)(v), 4(b)(vi), (viii) and (x), 5(b)(i), (vi) and (vii), 5(c), 6(b)(iii), (iv), (vi), (vii) and (viii), 10(k), 13(b)(i), (v) and (vi), 14(b)(v) and (vi), 15(b)(i), (ii), (iii), (v) and (vi), 16(d), 18, 19, 20, 21(vii) and (ix).  Mr Barr sought further time to consider these additional concerns, and this was granted; the parties were to attempt first to resolve this matter between themselves, and have not yet sought to approach the Court for a decision.

	The third defendant’s submissions
	In relation generally to the further answers now sought, Mr Southwood explained that a key concern of the third defendant was the question of causation: had he been the effective cause of the first plaintiff’s injuries?  On this question of causation, Mr Southwood submitted, the first plaintiff had pleaded that the doctors whom she consulted after she had consulted the third defendant, had relied on the third defendant’s report to Dr Howard; he referred generally to pars24-24D, 32-34, 36, and 41A-D of the ‘further further amended statement of claim’ (document no.124).  The third defendant had sought to ascertain, by certain of his interrogatories now in document no.158, the investigations of the first plaintiff’s spinal condition which those subsequent doctors had made, with a view to submitting that the result of those investigations was relevant to the extent to which those doctors had relied on the third defendant’s (earlier) report to Dr Howard.  The first plaintiff had replied to each of the relevant interrogatories nos.23-28, 31 and 34-42 along the lines: “I object to answering this interrogatory”.  The third defendant contended that these interrogatories were directed to the question of the effective cause of the first plaintiff’s injuries, and were important and relevant in light of the way the first plaintiff had approached that question in her pleadings.

	Mr Southwood outlined the third defendant’s understanding of the way the first plaintiff had pleaded the case she sought to make against the third defendant; see below.  In the light of that understanding, he identified issues between them which he contended arose both from the pleadings and from the medical reports which had already been exchanged.

	In essence, the third defendant’s understanding of the first plaintiff’s case against him was as follows.  She had consulted the third defendant about 6 December 1989; he diagnosed her condition as one of transverse myelitis, at thoracic spine level T6 or T7.  The plaintiff alleges that this was in fact a negligent misdiagnosis; that because of it she did not consult further specialists until 1993; that her true condition was in fact a mechanical or structural abnormality of the spine at level T5; that had the third defendant correctly diagnosed that as her condition, or had he conducted further investigations, her true condition would have been detected earlier than 1993, namely in 1989; that in this event she would have had remedial surgery in 1989 instead of 1993; and that as a result of having surgery earlier than 1993, when she had it, she would not have been rendered partially paraplegic as she in fact was, following the surgery of 1993.

	Mr Southwood submitted that this case, sought to be made by the first plaintiff, raised as an issue the question of the spinal condition from which she suffered, both in 1989 and in 1993.  Was it a transverse myelitis? Was it a subarachnoid cyst, compressing the spinal cord?  Was it a herniation of the spinal cord through the dura mater, from a cause unknown, with the cord coming into contact with the spinal vertebrae?  Mr Southwood submitted that if the first plaintiff’s condition was in fact that last mentioned - the herniation of the cord -  the third defendant would argue that it was an extremely rare condition, and congenital.  Mr Southwood submitted that in 1993 it was likely that it was the last mentioned condition - the herniation of the cord - from which the first plaintiff suffered; and that there was an issue as to whether her partial paraplegia was caused by the manner in which Mr Brophy (the operating surgeon no longer party to these proceedings) had performed the operations of June and July 1993.

	In summary, Mr Southwood submitted that the issues between the first plaintiff and the third defendant were:  what was the first plaintiff’s spinal condition in 1989, and in 1993; what was the effect on her condition in 1989 of any delay in surgery from 1989 to 1993; should surgical procedures have been attempted prior to 1993; on what basis had the first plaintiff agreed to undergo the operations in 1993 - that is, had she voluntarily assumed the risk of an adverse outcome; was any misdiagnosis in 1989 by the third defendant an effective cause of the first plaintiff’s partial paraplegia, or was its cause a risk inherent in the operation of July 1993.  

	Mr Southwood submitted that one matter relevant to determining what was the first plaintiff’s condition in 1989, and in 1993, was her symptoms and disabilities both in fact, and as she had related them to the various doctors.  He submitted, in relation to the first plaintiff’s pleading in the alternative in par41A in document 124, that the symptoms would differ depending on which condition in fact existed.

	Mr Southwood submitted that it was to the issues he had identified above that interrogatories 23-28, 31, and 34-42 were directed, while interrogatories nos.43, 47-49 and 56(iii)(b) were directed to issues of quantum of damages.  Interrogatories directed at quantum are permissible, see Marriott v Chamberlain (1880) 17 QBD 154.   I note that it is now common ground that interrogatories nos.47-49 and 56(iii)(b) have been satisfactorily answered in document 158; and that the third defendant no longer presses for further answer to interrogatory no.43.

	The first plaintiff’s submissions
	Mr Barr submitted that the first plaintiff was taken by surprise by Mr Southwood’s formulation of  the issues which he contended existed between her and the third defendant.  He submitted that matters said to give rise to those issues had not been specifically pleaded by the third defendant in his Defence (document no.144), as was required of him by r13.07(1).  For example, on the pleadings as they stood, it was “rather extraordinary” for the third defendant  to contend that there were issues between him and the first plaintiff as to whether the operation of July 1993 was a proper surgical procedure, as to whether the operations of June and July 1993 were properly performed by Dr Brophy, as to whether an outcome of partial paraplegia was an inherent risk in the July operation, and as to the basis on which the first plaintiff had agreed to undergo the 1993 operations.  He submitted that in the Defence (document no.144) the third defendant had not pleaded as required by r13.07(1) the ‘novus actus interveniens’ of the 1993 operations as the cause of the first plaintiff’s injuries, on which he now apparently relied.  He submitted that the interrogatories in question  did not have to be answered, because they fell within r30.07(1)(a) and r30.07(2).


	The third defendant, in reply
	Mr Southwood submitted that his concerns about the 1993 operations were directed to the question of the effective cause of the partial paraplegia, not to ‘novus actus interveniens’.  I think that is a distinction without a difference.  When a defendant asserts ‘novus actus interveniens’, he is contending that he is not liable for the plaintiff’s damage because the chain of causation between his act and that damage was broken by the intervening act of a third person which was not within the risk created by the defendant’s act; that is, he is contending that the intervening act was a causally independent act.  See generally Mahony v J Kruschich (Demolitions) Pty. Ltd. (1985) 156 CLR 522.  That appears to be what Mr Southwood is contending here.

	He also submitted that the issues he identified at pp4-5 were raised by the medical reports which had been exchanged, so that the first plaintiff could not be said to be “surprised”.  However, issues are to be raised in the pleadings, with precision; the matters referred to in the medical reports, such as Mr Dann’s report, indicate that the pleading of the issues identified by Mr Southwood cannot give the first plaintiff cause for “surprise”.

	Mr Southwood also referred to the third defendant’s earlier request for particulars of the plaintiffs’ statement of claim; see document 97.   It was very relevant to do so; the purpose of particulars of pleadings is to ascertain or narrow the issues in the action.   It is, for example, clear that the plaintiffs have now particularized what they meant by “properly treated” in par41B(c) of document 124.  Mr Southwood said that there then followed the third defendant’s response, in par21 of his Defence (document 144), which, he submitted, put squarely in issue the appropriateness of the operations of June and July 1993.  I accept that the determination of what facts are in issue is effected by examining the issues as revealed by pleadings and particulars.  I comment that the purpose of pleadings is to raise matters in issue clearly, and par21 does not raise clearly the issues identified by Mr Southwood on 9 October.  A similar comment applies to the other particulars which Mr Southwood relied on as raising squarely the issues he identified on 9 October.
	
	Mr Southwood handed up 6 medical reports which the parties had exchanged, to indicate the issues between the parties, and their awareness of those issues, particularly of the significance of the 1993 operative procedures as possible causes of the first plaintiff’s paraplegia.  I have read these reports.  They illuminate the pleadings, by indicating issues which were clearly present to the minds of the parties.  However, issues in the litigation must be defined clearly in the pleadings themselves.  

	Conclusions
	Mr Southwood has now put in issue whether it was the manner in which the operations of June and July 1993 were performed which was the effective cause of the first plaintiff’s partial paraplegia, and similar issues.  I consider that those issues do not fairly emerge from the Defence (document no.144) as pleaded.  As Mr Barr submitted, the ‘not admitted’ pleadings in pars20 and 20A of the Defence (document no.144) do not carry with them a contention that if the first plaintiff underwent a surgical procedure in 1993 it was an improper procedure, or, if it was a proper procedure, it was carried out improperly.  The issues between the first plaintiff and the third defendant should arise from their pleadings; in this case, from the third defendant’s Defence.  I reject Mr Barr’s submission that an amendment now to the third defendant’s Defence to put in issue the matters identified as issues by Mr Southwood on 9 October, would create “extraordinary difficulties”.  The issues he identified are by no means new issues in this litigation, as far as the plaintiffs are concerned; they must have been very live issues for the plaintiffs until Dr Brophy ceased to be a defendant 5 weeks ago.

	I approach the question of interrogatories generally in accordance with the well-known words of Helsham J in Fischer v City Hotels Pty Ltd (1970) 92 WN (NSW) 322 at p326.  In all the circumstances,  I adopt the following approach.  I give the third defendant leave to amend his Defence in such manner that the issues identified by Mr Southwood on 9 October and indicated above, squarely arise on the pleadings.  The amended Defence is to be filed and served no later than 21 October;  the plaintiffs have leave to file and serve any consequential amended Reply on or before 28 October.  

	Meanwhile, I deal with the third defendant’s application of 2 October on the basis that his Defence will be amended by pleading the facts or matters which he contends give rise to the issues Mr Southwood identified on 9 October.  

	On these aspects see generally Davie v New Merton Board Mills, Ltd [1956] 1 All ER 379, Weait v Jayanbee Joinery, Ltd [1962] 2 All ER 568, and observations in Southwell v Tomomoto (1992) 109 FLR 12 at 17.  

	I have considered the submissions in relation to interrogatories nos. 23-28, 31 and 34-42.  In the light of the issues between the first plaintiff and the third defendant, as identified by Mr Southwood on 9 October and to be made explicit by appropriate amendment of the Defence, I consider that those interrogatories are all sufficiently relevant to facts directly in issue, and to facts the existence or non-existence of which is relevant to the existence or non-existence of the facts directly in issue.  I direct that further and better answers be made by the first plaintiff to the third defendant in respect of those interrogatories, on or before 28 October 1996.  A more precise answer to interrogatory 10(m) should also be made by that date.

	Orders accordingly.

________________________


