

	‑2‑
‑‑
PARTIES:	BETWEEN:

	HILTRUD GREEN
	Plaintiff
	AND:

	ROBERT ANDERSON
Defendant

TITLE OF COURT:	In the Supreme Court of the Northern Territory of Australia 

JURISDICTION:	Supreme Court of the Northern Territory of Australia

FILE NO:	125 of 1995

DELIVERED:	24 July 1996

HEARING DATES:	12-14/2/96, 20-21/2/96,
	4-5/3/96

JUDGMENT OF:	MILDREN J

CATCHWORDS:



Legislation

Copyright Act

Cases

Dunlop Campbell and Co v Pollak [1927] AC 732 at 811-12
Forster v Farquhar and Ors [1893] 1 QB 564
Hughes v Western Australian Cricket Association (Inc) and Ors [1986] ATPR 40-748 at 48136
Mengel and Ors v The Northern Territory of Australian and Ors (unreported, Asche CJ, Supreme Court of the Northern Territory, 1 April 1993)
Cretazzo v Lombardi (1975) 13 SASR 4 at 12
Re Elgindata Ltd [1993] 1 All ER 232
George Hensher Ltd v Restawile Upholstery (Lancs) Ltd [1974] 2 All ER 420

Texts

Nil



REPRESENTATION:

Counsel:

	Plaintiff:	Mr Waters
	Defendant:	Mr Wyvill

Solicitor:

	Plaintiff:	Mildrens
	Defendant:	Barr Moore and Co


JUDGMENT CATEGORY:	CAT C
JUDGEMENT ID NUMBER:	MIL96015
NUMBER OF PAGES:	6

IN THE SUPREME COURT OF
THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 125 OF 1995
(9513227)

	BETWEEN:

	HILTRUD GREEN
	Plaintiff

	AND:

	ROBERT ANDERSON
Defendant



CORAM:  MILDREN J


	REASONS FOR RULING

	(Delivered 24 July 1996)


On 5 July 1996 I delivered judgment for the defendant and published my reasons.  I said that I would hear counsel on the question of costs.  Having heard submissions by counsel on that question, on 19 July 1996 I ordered that the plaintiff pay the whole of the defendant’s costs of the action (save for any pre-existing costs orders made), to be taxed.  I said I would publish my reasons at a later date, I now do so.

Counsel for the defendant, Mr Wyvill, submitted that the defendant was entirely successful in the action, and that the plaintiff had not established any reason why the plaintiff should exceptionally obtain an order for costs in her favour or why exceptionally the defendant ought not to recover his full costs.

Counsel for the plaintiff, Mr Waters, submitted that the plaintiff ought to recover the costs of having to prove that her works were original and were works of artistic craftsmanship and therefore “artistic work” as defined by Section 10(1) of the Copyright Act.  Mr Waters submitted that ultimately counsel for the defendant conceded these matters in his final address (subject to certain qualifications which are not relevant), and that the plaintiff having won on these issues should be awarded the costs of having to establish them or, alternatively, at the very least, the defendant ought not recover his costs in relation to that particular issue.  Mr Waters contended that at least three full days of the hearing had been taken up by hearing the evidence of experts in relation to these issues, and that had the concession made by counsel for the defendant been made at the beginning and not at the end of the trial certain witnesses called by the parties, namely Grace Cochrane, Di Skelley-Heron, Harold Hubel and Raymond Hearn, would not have been needed to have been called.  Mr Waters submitted that it was unreasonable to put the plaintiff to proof on this issue and to call evidence to rebut it.  He submitted that in fact the defendant’s expert, Mr Hearn, did not come up to proof in relation to the issue; this led to the need for the defendant to concede the issue which in turn demonstrated that it was unreasonable for the defendant to have contested the issue at all.

Mr Wyvill, for the defendant, submitted that the fact that counsel had made a decision not to press an argument at a late stage of a trial is not in itself a reason why the party which that counsel represents ought to be deprived of his costs in relation to that issue.  He pointed out that sometimes counsel make decisions not to press arguments or to make concessions having regard to the strength of their client’s case on other issues, particularly where the issue in question is a doubtful one.  He submitted that the cross-examination of the plaintiff’s experts was also directed towards other issues which I had to decide, namely the question of copying or reproduction, that very little of the cross-examination directed to the cross-examination of the witnesses Hubel and Skelley-Heron related to the issues of originality or whether the works were artistic, that these two witnesses in particular were called on other issues as well, that there would not have been a significant saving of time had the concession which he had made been made at an earlier time so as to justify making an order depriving the successful defendant of his costs or part of his costs, and that at no stage had the defendant or his counsel acted unreasonably.

The principles upon which the Court exercises its discretion as to costs are well known.  Order 63 of the Supreme Court Rules provides an unfettered discretion in the trial judge to award costs in any proceedings.  The general rule reflects established principle.  In Dunlop Campbell and Co v Pollak [1927] AC 732 at 811-12, Viscount Cave LC said:

	“... the Court has an absolute and unfettered discretion to award or not to award them.  This discretion, like any other discretion, must of course be exercised judicially and the judge ought not to exercise it against the successful party except for some reason connected with the case.”

It is well established that if the successful party fails on an issue, although succeeding in the litigation over all, this may be a reason for depriving him of some part of his costs:  see Forster v Farquhar and Ors [1893] 1 QB 564; Hughes v Western Australian Cricket Association (Inc) and Ors [1986] ATPR 40-748 at 48136 per Toohey J; Mengel and Ors v The Northern Territory of Australian and Ors (unreported, Asche CJ, Supreme Court of the Northern Territory, 1 April 1993); Cretazzo v Lombardi (1975) 13 SASR 4 at 12 per Bray CJ.

But the mere fact that the unsuccessful party has won an issue in the trial does not necessarily deprive the successful party of his costs of that issue.  Matters relevant to the exercise of the discretion would be:

(1)	Whether the successful party raised issues or made allegations that failed which caused a significant increase in the length of the proceedings:  see Re Elgindata Ltd [1993] 1 All ER 232;

(2)	How much time of the hearing was taken up with evidence and submissions relating to the issues on which the successful party failed:  see Hughes v Western Australian Cricket Association (Inc) and Ors, supra, at 38137;

(3)	The reasonableness of the action of the successful party in raising or contesting the issue.  Indeed, where a successful party has raised issues or contested issues improperly or unreasonably, the Court could not only deprive him of his costs but could also order him to pay the whole or part of the unsuccessful party’s costs:  see Elgindata Ltd (No. 2), supra; Cretazzo v Lombardi, supra, per Bray CJ at 12.

The authorities also show that “issue” does not mean a precise issue in the technical pleading sense but any disputed question of fact or law:  see Cretazzo v Lombardi, supra, at 12 and Hughes v Western Australian Cricket Association (Inc) and Ors at p 48136.

Also it is necessary to keep in mind the observation of Jacobs J in Cretazzo v Lombardi, supra, at p16:

	“But trials occur daily in which the party, who in the end is wholly or substantially successful, nevertheless fails along the way on particular issues of fact or law.  The ultimate ends of justice may not be served if a party is dissuaded by the risk of costs from canvassing all issues, however doubtful, which might be material to the decision of the case.  There are, of course, many factors affecting the exercise of the discretion as to costs in each case, including in particular, the severability of the issues, and no two cases are alike.  I wish merely to lend no encouragement to any suggestion that a party against whom the judgment goes ought nevertheless to anticipate a favourable exercise of the judicial discretion as to costs in respect of issues upon which he may have succeeded, based merely on his success in those particular issues.”

Bearing these observations in mind I turn to consider the arguments pressed by counsel for each side.  First, the time actually taken by the witnesses, Cochrane, Hubel, Skelley-Heron and Hearn, did not represent, as Mr Waters suggested, anything like three days of hearing time.  The total of their evidence occupied approximately 118 pages of a total transcript of 565 pages or approximately 21%.  Secondly, the witness, Skelley-Heron, was not qualified as an expert in artistic sculptures, and her evidence would have been of little assistance to that issue.  Thirdly, the witness Hubel’s evidence did not substantially relate to those issues.  At least half of his evidence related to the question of whether or not there had been reproduction.  The witnesses, Cochrane and Hearn, also gave some evidence relevant to the question of reproduction.  Looked at its highest, I think that the best that could be said is that the total amount of time occupied by these witnesses on issues relevant to the matters conceded by counsel for the defendant would have been no more than 15% of the total hearing time.

So far as originality was concerned, the evidence of these witnesses was also relevant to an issue which I did have to decide, namely the extent to which the plaintiff might be able to claim copyright in her works, i.e. what part of her works was subject to copyright and what part was not.  This was discussed in my judgment at pages 12-14.  A considerable part of the evidence of the witnesses, Cochrane and Hearn, also relevant to that issue, as well as to another issue which I did not in the end have to decide, i.e. the probability of the defendant independently arriving at lanterns which resembled those of the plaintiff only in style.

So far as the concession that counsel for the defendant made in relation to whether or not the works were “artistic”, it was potentially a very contentious issue.  Not only are there widely differing views as to what is or what is not artistic (see for example George Hensher Ltd v Restawile Upholstery (Lancs) Ltd [1974] 2 All ER 420, but there are also differing views as to the extent to which the views of experts may be of assistance to a trial judge in determining this issue:  compare the views of Viscount Dilhorne in George Hensher Ltd v Restawile Upholstery (Lancs) Ltd at 431 with the views of Lord Simon of Glaisdale at 437.

It is by no means certain that had counsel for the defendant left this issue for me to decide that I would have decided this issue in favour of the plaintiff.

In this case I do not think that the defendant should be deprived of any of his costs.  I do not think that the defendant acted unreasonably in putting the plaintiff to proof on the issues of whether or not her works were original artistic works. I do not think I should discourage counsel from making appropriate concessions, even at the stage of final addresses, by the threat of costs, and having regard to these matters, the length of time actually taken up by the expert witnesses as well as the other issues as to which their evidence was relevant and helpful, I consider that the proper exercise of my discretion is to order that the plaintiff pay the whole of the defendant’s costs of the action to be taxed (save for those matters where there has been a pre-existing costs order).

There will be an order accordingly.


