

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
149 of 1993	IN THE MATTER of an appeal under the Local Court Act 1989 Claim No. 9209848

BETWEEN

MANGALA KHADPEKAR

Appellant

-and-

DARWIN BUSINESS MACHINES PTY LTD (A.C.N. 009 603 105)

Respondent

MASTER COULEHAN: REASONS FOR DECISION
(Delivered 20 January 1994)

The respondent sued in the Local Court at Darwin for rental owing under an oral agreement for the hire of computer equipment and for its return.

The appellant counterclaimed, alleging misleading and deceptive conduct contrary to s52 of the Trade Practices Act.

After a hearing, at which the appellant was unrepresented, the Local Court gave judgment for $6,900 in favour of the respondent and ordered that the equipment be returned. The counterclaim was dismissed.

The appellant appealed and obtained a stay of execution until 24 February 1994.

The grounds of the appeal are as follows:-
"Bias, denial of natural justice, prejudice, incorrect interpretation of contract, ultra vires judgment and variation of Court order."


The appellant now seeks to amend her Notice of Appeal by substituting for the grounds set out above, the following grounds:-
"The appellant says that the learned Stipendiary Magistrate
erred in law in failing to find the agreement was a Hire Purchase Agreement and pursuant to the Hire Purchase Act (1980) was illegal and void."


It is common ground that the appellant had neither pleaded nor raised this defence during the course of the hearing.

I note that Order 83, which contains the procedure relating to appeals from the Local Court does not specifically provide for amendment in these circumstances. However, there appears to be no reason why  Order 36 should not apply, it is couched in wide terms and applies at "any stage."

I have some reservations as to the wording of the proposed amendment. It is difficult to see how the learned Magistrate could have been in error when the issue was not raised. However,  the  issue  now raised  is clear.

In the normal course it would be expected that such an amendment may be allowed at this stage of the proceeding unless it was obviously futile or it caused substantial injustice.

The respondent alleges prejudice arising out of the delays caused by applications for a stay of execution and the consequent denial of the fruits of the judgment and increased legal costs. However, I do not consider that these matters are sufficient to deny the appellant the
amendment if it is otherwise so entitled.

In Coulton v Holcombe 162 CLR 1 the majority of the High Court made the following statement of principal commencing on page 7:-

"... It is fundamental to the due administration of justice that the substantial issues between the parties are ordinarily settled at the trial. If it were not so the main arena for the settlement of disputes would move from the Court of first instance to the appellate court, tending to reduce the proceedings in the former court to little more than a preliminary skirmish. The powers of an appellate court with respect to amendment are ordinarily to be exercised within the general framework of the issues so determined and not otherwise. In a case where, had the issue been  raised in the court below, evidence could have been given which by any possibility could have prevented the point from succeeding, this Court has firmly maintained the principal that the point cannot be taken afterwards: See Suttor v Gundowda Pty Ltd 81 CLR 418, 438; Bloemen v The Commonwealth  49 ALJR 219. In O'Brien v Komesaoff 150 CLR 310, 319, Mason J, in a judgment in which other members of the Court concurred said:

'In some cases where a question of law is raised for the first time in an ultimate court of appeal, as for example on the construction of a document, or upon facts admitted or proved beyond controversy, it is expedient in the interests of justice that the question should be argued and decided (Connecticut Fire Insurance Co v Kavanagh (1892) A.C. 473, 480; Suttor v Gundowda
Pty Ltd; Green v Sommerville 141 CLR 594, 607-8. However this is not such a case. The facts are not admitted nor are they beyond controversy.

'The consequence is that the plaintiffs case fails at the threshold. They cannot argue this point on appeal: it was not pleaded by them nor was it made an issue by the conduct of the parties at trial."
"In our opinion no distinction is to be drawn between an intermediate court of appeal and an ultimate court of appeal. Finally, in a recent decision of six Justices of this Court (University of Wollongong v Metwally No. 2 59 ALJR 481, 483 the Court said:-

'It is elementary that a party is bound by the conduct of his case. Except in the most exceptional circumstances, it would be contrary to all principle to allow a party, after a case had been decided against him, to raise a new argument which, whether deliberately or by inadvertence, he failed to put during the hearing when he had an opportunity to do so.' "


The appellant argues that the illegality was apparent on the face of the contract and the court must deal with it even if it is not pleaded and relies on Allan Rowlands Holdings Pty Ltd v Gaye (No. 1) Pty Ltd, an unreported decision of the Court of Appeal delivered on 3 June 1992.
It appears from the reasons for decision of the Learned Magistrate that the agreement contemplated that the appellant had an option to purchase the equipment which was leased or other equipment and, if she did so, she would have been credited with a proportion of the rental paid.

The relevant provision of the Hire Purchase Act is the definition of "hire purchase agreement" in s5 as including inter alia, "...a letting of goods with an option to purchase...".

The appellant relies on Kays Leasing Corporation Pty Ltd v  Fletcher 116 CLR 124. In this case the parties had entered into two agreements, one providing for the leasing of goods and the other for an option to purchase goods of the same general description, such goods to be selected by the leasor. It was specifically provided that such goods would be of the same type and condition as the goods leased.
The majority of the High Court decided that this was a hire purchase agreement within the meaning of s2(3) of the Hire Purchase Act (Victoria) which provided:

"Where, by virtue of two or more agreements, none of which by itself constitutes a hire purchase agreement, there is a bailment of goods and either the bailee may buy the goods or the property in the goods will or may pass to the bailee, the agreements shall, for the purpose of this Act, be treated as a single hire purchase agreement made at the time when the last agreement was made."


The provisions of s5(3) of the Hire Purchase Act (N.T.) are in identical terms.

However, it appears to have been accepted by the Court that the same provisions in a single agreement would not have been a hire purchase agreement because the option was not an option to purchase the goods bailed.

The appellant's option contemplated the purchase of the goods hired or other goods. It is arguable that this may be a letting of goods with an option to purchase. I have not been referred to any authority to the contrary.
It is necessary to consider the implications of the principles outlined in
Coulton v Holcombe and referred to above.

A matter for consideration is the provisions of the Local Court Act relating to appeals to the Supreme Court from a decision of the Local Court (s19).   Such an appeal is on a question of law only and there is no provision for the taking of evidence. It therefore appears that the parties will be bound by the evidence adduced at the hearing.

In Gaymark Investments Pty Ltd v Tsangaris and Ors, an unreported decision of Kearney J delivered on 23 September 1986, the
appellant sought to raise the Statute of Frauds as an issue for the first time on appeal. His Honour, after a consideration of the authorities including Coulton v Holcombe, concluded that as there was a likelihood of the appeal succeeding on the new grounds, if the Court of Appeal was prepared to entertain them, the application to amend should be granted. He added:

"The fact that the Notice of Appeal is amended to include the grounds in question does not mean that the Court of Appeal hearing the appeal will necessarily entertain  those grounds. It is always and necessarily a matter for the Court actually hearing an appeal to decide whether it will entertain grounds sought to be relied on before it, and, if so, the terms upon which it will do so."

In the event, the Court of Appeal declined to entertain the new grounds.

I consider that as the appellant has disclosed an arguable case of illegality there are sufficient grounds for allowing the amendment.

The appellant is granted leave to amend her Notice of Appeal in the form annexed to the Summons filed on 26 November 1993, which may also be amended to reflect the fact that the decision was given on 13 August 1993, not 24 August 1993.

