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R v BIRD
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Court of Criminal Appeal of the Northern T rritory of Australia.
Asche CJ, Kearney and Rice JJ. 3 and 29 March 1988, at Darwin.

APPEAL - Crown appeal against sentence - whether sentence manifestly inadequate - principles applicable
	first case in jurisdiction of very large defalcation
	test of inadequacy - whether sentence well below existing sentencing pattern - whether sentences in comparable cases in other jurisdictions relevant to establish sentencing pattern.


APPEAL - Crown appeal against sentence - offence against Commonwealth Act - first appeal by D.P.P. -
whether disposition a "sentence" - competency of appeal.
CRIMINAL LAW - appeal - Crown appeal against sentence
	test of inadequacy of sentence - relevance of exist ing sentencing pattern - principles applicable to con sideration of Crown appeal against sentence.

SENTENCING - employee in position of trust - uttering forged cheques - over $2 million obtained over 2 years
	nett defalcation over $600,000 - first case in jurisdiction of very large defalcation - relevance of sentences for comparable offences in other juris dictions - general approach to sentencing for offences involving breach of trust.
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ORDER
	Appeal by the Crown allowed.


	Sentences	imposed	on	respondent	and	order	for	his conditional release, set aside


	In lieu thereof -


	as to counts 1-18 and 20-24, respondent  sentenced to 7 years imprisonment on each count, concurrent, to commence 30 January 1987; as to counts 19  and 25, respondent sentenced to 3 years imprisonment, concurrent, to be served cumulatively upon the sentencesin respect of counts 1-18 and 20-24;


	non-parole period fixed at 4 years, computed from 30 January 1987;


(cl order under s.21B Crimes Act (Cth), that respondent make reparation to Aboriginal  Development Commission by assigning to the Commission the interest in the items, bank accounts and cash specified in the Recognizance of 3 December 1987.
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IN THE COURT OF CRIMINAL APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA
No.CA 13 of 1987
 



ON APPEAL FROM THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA
SCC No.45 of 1987
BETWEEN:
THE QUEEN
Appellant
AND:
GARY VAUGHN NORMAN BIRD
Respondent


CORAM:	ASCHE CJ, KEARNEY and RICE JJ.


REASONS FOR DECISION
(delivered 29 March 1988)


THE COURT:

This is a Crown appeal as of right, against the sentence, pursuant to s.414(c) of the Criminal Code.

On 5 November 1987 the learned trial Judge, having convicted the respondent of 25 counts of uttering a document, deliverable to a public authority under the Conmonwealth, knowing it to be forged, contrary to s.67(b)



of the Crimes Act 1914 (Cth), and having taken into account in passing sentence pursuant to s.21AA of the Crimes Act,
207	further	offences,	sentenced	the	respondent	to
imprisonment for 7 years on each of the 25 counts and directed that each sentence be served concurrently ·and be regarded as having commenced on 30 January 1987, being the date he was taken into custody. His Honour indicated that rather than fix a non-parole period then, he would adjourn the matter for further consideration so that a suitable alternative to imprisonment might be explored. Accordingly, the matter was adjourned to a date to be fixed and the respondent was "remanded in custody".

After hearing further submissions on 3 December 1987, his Honour finally ordered, pursuant to s.20(1) of the Crimes Act, that the respondent be released forthwith upon his giving security in his own recognizance in the sum of
$5,000 to be of good behaviour for a period expiring on 30 January 1992 on condition:

"(a)	That	the
Commonwealth following:
 
respondent as	soon
 
assign	to as	practicable
 the the
	1986 Holden motor vehicle
	1985 Mitsubishi Colt motor vehicle
	Half	share	in Katherine, N.T.

 Artefact
 Centre,
	Commonwealth

$10,000.00
 term
 deposit	of
' '





	The	balance	of	ANZ	Bank	account totalling $14,193.15.
	Loan sum of $600.00
	Balance of ANZ Bank account	totalling

$691.57	and	interest accrued thereon of $15.55
	$2,780.00	already	in	the Commonwealth's possession.

	That during the period of the recognizance, the respondent be subject to supervision on probation by a person appointed by the Director of Correctional Services and to obey all lawful directions of such person. All subsequent conditions are subject to this condition.
	That immediately upon release the respondent report to Mr. Ron Coster of the Aboriginal Resources and Development Service at 374 Stuart Highway, Darwin, and reside there for the period of the recognizance.


	That the respondent obey all lawful directions of Mr. Ron Coster or his successor.
	That the respondent deliver to Mr. Coster all salary and/or wages earned in gainful employment to pay for his acconnnodation, maintenance, board and general welfare; any surplus to be invested by Mr. Coster in order that interest may accrue and the said surplus and any interest to be released to the respondent at the expiry of his recognizance.


	That, in particular, the respon ent obey lawful directions of Mr. Coster given from time to time specifying a place of residence of respondent other than the Aboriginal Resources and Development Centre at 374 Stuart Highway, Darwin, and any direction of Mr. Coster placing the respondent under the immediate supervision of a person specified by Mr. Coster."



In	effect, what the learned trial Judge did was to sentence the respondent to a term of 7 years imprisonment on
'




each of the 25 counts, direct that those terms be served concurrently and that the sentences be backdated to the colll!Ilencement of his period of remand, and subsequently order, pursuant to s.20(l)(b) of the Crimes Act, that the respondent be released forthwith upon his' giving security in the terms we have mentioned.

The grounds of appeal are that	the	learned	trial Judge erred in law,-


"(a) In imposing head the circumstances each case.
 sentences which were in all manifestly	inadequate	in

	In ordering that each head sentence be served concurrently, which in all the circumstances was inappropriate in that it produced a total sentence which was manifestly inadequate.


	In	ordering	the release	which	in inappropriate.

 respondent's	conditional all the circumstances was

	In ordering the respondent's conditional release on 3 December 1987 which in all the circumstances produced a sentence which was manifestly inadequate."



Further	grounds	contained	in	paragraphs (e), (f) and (g) were abandoned by the Crown at the outset of the appeal.

An offence under s.67 of the Crimes Act	carries	a maximum statutory penalty of imprisonment for 10 years.



' ,,





This is the first appeal brought to this Court by the Director of Public Prosecutions {Cth). The Court has jurisdiction to entertain an appeal by the Director against sentence as a result of the combined effect of Criminal Code s.414(l)(c), s.68(2) of the Judiciary Act 1903 (Cth) and s.9(7) of the Director of Public Prosecutions Act 1983
{Cth);	see	Peel v The Queen (1971) 125 CLR 447 and Rohde v Director of Public Prosecutions (1986) 66 ALR 593.

The Crown appeal is not competent unless a sentence was imposed in terms of Code s.414(1){c). The disposition by the learned trial Judge amounted to a "sentence" within Code s.414; see the definition of "sentence" in Code s.406, and s.20 of the Crimes Act. The order for the release of a person sentenced to a term of imprisonment falls within the "second limb" of s.20(1) of the Crimes Act, as described in R v Carngham (1978) 22 ALR 181 at 187-8 per Gibbs ACJ. In our opinion, the procedure adopted by the learned trial Judge resulted in his sentencing the respondent on 3 December 1987 and an appeal lies at the instance of the Crown from that sentence.

The principles that apply to the consideration of a Crown appeal are now well established by decisions of this
Court and we need only refer to them briefly. unreported	decisions	of	this	Court	in
 They are the
R v Allinson
(11 September	1986),	R v Hogon	(16	September	1986),

R v Yates (11 December 1986), R v Scanlon (20 November 1987) and R v Anzac (20 November 1987). Those principles were earlier conveniently summarised by a Full Court of the Federal Court of Australia in R v Tait & Bartley (1979) 24 ALR 473 at 476 in these wordsi-

"An appellate Court does not interfere with the sentence imposed merely because it is of the view that that sentence is insufficient or excessive. It interferes only if it be shown that the sentencing Judge was in error in acting on a wrong principle or in misunderstanding or in wrongly assessing some salient feature of the evidence. The error may appear in what the sentencing Judge said in the proceedings, or the sentence itself may be so excessive or inadequate as to manifest such error (see generally, Skinner v R (1913) 16 C.L.R. 336 at 339-40; R v Withers (1925) 25 S.R. {N.S.W.)
382 at 394;	Whittaker v R (1928) 41 C.L.R. 230	at
249;	Griffiths v R (1977) 15 A.L.R. l at 15-17).
Although an error affecting the sentence must appear before the appellate Court will intervene in an appeal either by the Crown or by a defendant, a Crown appeal raises considerations which are not present in an appeal by a defendant seeking a reduction in his sentence. Crown appeals have been described as cutting across 'time honoured concepts of criminal administration' (per Barwick C.J., Peel v R (1971) 125  C.L.R. 447 at 452;
[1972] A.L.R. 231 at 233). A Crown appeal puts in jeopardy 'the vested interest that a man has to the freedom which is his, subject to the sentence of the primary tribunal' (per Isaacs J., Whittaker v R, supra at 248). The freedom beyond the sentence imposed is, for the second time, in jeopardy on a Crown appeal against sentence. It was first in jeopardy before the sentencing court."


It must be always borne in mind that this Court has a "wide discretion whether or not to interfere even though it may reach the conclusion that another sentence should
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have	been passed"; see Griffiths v The Queen (1977) 137 CLR
293 per Jacobs J at 326).





The sentencing facts


The respondent pleaded guilty to the 25 counts. He acknowledged that between November 1984 and January 1987 he had misappropriated 232 cheques which belonged to his employer, the Aboriginal Development Commission. The
Commission,	a	statutory	corporation		set Aboriginal Development Commission Act	1980
 up	under	the
(Cth),	obtains
most of its funds from appropriations in the annual Budget of the Commonwealth Government. The respondent was employed as a clerk at a salary of some $22,000 per year in the Commission's Accounts section at Alice Springs. Part of his duty was to send out Commission cheques to payees named therein. He was not authorized to sign those cheques; there were 2 authorized signatories. He was a compulsive gambler and in November 1984 he commenced misappropriating cheques of the Commission to meet his gambling habit.

He obtained the proceeds of the misappropriated cheques in cash; he did so in the following ways. On 131 occasions he altered the signed cheques he held for transmission to the payees, by writing on their face the words "please pay cash" together with the (forged) initials
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of the 2 proper signatories; he then simply presented those cheques to the tellers at the Alice Springs Branch of the Commonwealth Trading Bank, and they paid him the cash. One amount was $140,000; another was $130,000. The total amount of cash he obtained by this means was $2,257,267.67. As to the other 101 cheques, he simply presented them to the tellers at the Commonwealth Bank in Alice Springs and was paid cash over the counter; these cheques in all cases were made out to other persons but the Bank nevertheless paid him cash on his request. By this method he obtained a total of
$73,066.77. The Bank does not appear to have been concerned whether or not crossings on the cheques had been properly "opened" by the full signature of the signatories to the cheques. By these 2 means, the respondent obtained a total of $2,330,334.44 in cash over the counter in a little over 2 years; it is hardly credible, but it was so.

In brief, the history of his criminal enterprise is as follows. In November 1984 he misappropriated his first cheque; the sum involved was $284.77. Re collected the cash over the counter at the Bank and gambled it away. To pay the proper recipient named in the cheque (thus concealing what he had done), and to continue his gambling, in December 1984 he took 3 further cheques, totalling $1,610.07. In due course he paid the proper recipient of the first cheque his
$284.77, by bank cheque; of course there were now 3 further recipients who would ultimately have to be paid if he were
•






not to be promptly found out. His gambling continued. He took more cheques to meet his gambling needs and to pay the amounts due to payees named in earlier cheques he had misappropriated. This roller coaster of crime he had put in motion moved slowly at first but eventually gathered speed. Not until the end of October 1985 did he take a cheque for more than $1,000. In January 1986 he took 15 cheques totalling $10,788.84; in February 1986, 12 cheques totalling
$13,977.92; in March 1986, 24 cheques totalling $17,819.92; and in May 1986 26 cheques totalling $23,494.17. By the end of May 1986 he had misappropriated in all 154 cheques. Thereafter there was a dramatic increase in the value of the cheques he took.

Up to this time		he recipients	of	cheques	by changed his modus operandi.
 had been paying the proper bank cheques. In June 1986 he The Commission banked with the
Commonwealth Bank. He opened an account with the ANZ Bank in Alice Springs in the name of the Commission, with false signatories. He thereby obtained an A.N.Z. cheque book with the name of the Commission endorsed thereon. Thereafter his misappropriation of Commission cheques were as follows:-
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Month	 	Total number of	Total Amount
Commission			of cash cheques taken	 	oDtafned	


Jun
86
11
$105,621.56
Jul
86
8
$212,521.32
Aug
86
11
$226,800.00
Sep
86
9
$192,179.20
Oct
86
6
$236,000.00
Nov
86
6
$206,774.05
Dec
86
14
$607,894.00
Jan
87
11
$420,794.00

He continued to obtain cash for each cheque over the counter at the Commonwealth Bank; he now paid part of the cash into the A.N.Z. account. He used the A.N.Z. account to pay the proper recipients of cheques he had misappropriated; they would receive the correct amount due to them, by cheques with the name of the Commission endorsed thereon. The payment would appear to be regular, though late. He utilized part of the cash proceeds of later misappropriations for that purpose, spending the rest on gambling and other personal pursuits.

The respondent was in the fortunate position that he was the officer of the Commission designated to deal with complaints by persons who should have received Commission payments. The internal audit system at the Commission
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t
clearly	was	quite	ineffectual.	Eventually	however,	in
January 1987, a little over 2 years after he embarked on his criminal enterprise, he crune to grief. The payee on a cheque he had misappropriated, the Docker River Community, happened to have its bank account at the ANZ Bank in Alice Springs. When the Community complained that it had not received a payment of $30,000 due to it, the respondent, instead of sending the Community a cheque drawn on the false Commission account in the A.N.Z. Bank, deposited the $30,000 in cash to the credit of the Community's account at that Bank. An alert teller notified the Area Manager of the
Commission	of	this	unusual
 event,
 an	investigation
cotmnenced, and the unwound.
 respondent's
 spool
 of	deceit	quickly

It	appears
$303,000 gambling at
 that		in 1986 the respondent lost some the	Alice	Springs	Casino	and	some
$32,000 at the TAB. Re gave $30,000 to his brother to start a business. Re bought motor cars. Re went travelling and paid for the travels of friends.

In summary, the respondent was guilty of a very serious and long-continued breach of the trust placed in him by his employer.· Re devised a fraudulent scheme which funded his gambling obsession for over 2 years, and by using his privileged and trusted position he defrauded his employer (and ultimately the taxpayer) of a nett sum of
.
,•·
'




$617,991.87.	His	conduct	was	thoroughly disgraceful and dishonest, and must be strongly condemned.




The Crown submissions on sentence


There can be no doubt that the learned Crown Prosecutor did all that was required of him to assist the trial Judge at the sentencing stage; see the observations of this Court on the duties of a Crown Prosecutor at the sentencing stage, in R v Anzac (supra) at pp.19-23. He submitted that there should be a custodial sentence; that it was not appropriate to use s.20 of the Crimes Act; that a non-parole period should be fixed; that there should be a "heavy penalty"; and that the major factor in sentencing in cases of this type was deterrence "both as to the individual and as to others of like mind". He submitted that the courts had indicated "that stern penalties need to be
imposed".


He informed the learned trial Judge of the details of 4 cases in which sentences had been imposed elsewhere in Australia in respect of what he termed "million dollar frauds". He did so for the purpose of indicating the general range of sentences imposed in other jurisdictions for similar offences. This is the first case in this
jurisdiction where a breach of	trust	by	an	employee	has
:





resulted in a defalcation of a very large amount; accordingly, he considered it was not possible to refer to other sentencing cases in this jurisdiction to ascertain a prevailing range of punishment for comparable conduct - see the observation of this Court in R v Anzac (supra) at pp.16-17. In those circumstances, we consider it was entirely appropriate to refer to comparable cases in other Australian jurisdictions. The 4 cases were as follows.

In R v Rice (unreported, Court of Criminal Appeal (NSW), 28 July 1978) an employee in his early 30s in a position of trust pleaded guilty to 9 charges of larceny as a servant over a 2 month period. He extracted sums totalling $285,000 from cash takings and falsified records to conceal what he had done. He was of exemplary character but a compulsive gambler. He expressed sincere contrition and fully cooperated with the Police. It was submitted that sentences aggregating 10 years imprisonment with a
non-parole period of 4% years, were excessive in the light
of the	appellant's	subjective	circumstances. rejected this submission saying:-
 The	Court
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We respectfully agree and particularly emphasize the word "inevitably".

In	R v Garrity	(unreported,	Court	of	Criminal Appeal (NSW), 2 October 1980), a chartered	accountant	aged
43 had fraudulently misappropriated $1,109,553 from companies under his control over a period of 3% years in 85 transactions. Some of the monies were recouped. He had an excellent reputation and character but had a weakness for gambling. He had been sentenced to an effective term of 12 years imprisonment (3 sentences of 6, 4 and 2 years cumulative) with a non-parole period of 5% years. The Court said:-

"On any view of the facts a very substantial amount of money was taken on a multiplicity of occasions by separate acts of fraudulent misappropriation".
.{/"


Those remarks are applicable to this case. The Court considered that no adequate basis had been made out for interfering with the head sentence but the appellant's subjective circumstances were such as to warrant the reduction of the non-parole period from 5\ to 4 years.

In R v Huxley (unreported, Court of Criminal Appeal NSW, 2 December 1977), the applicant was sentenced to 20 years imprisonment with a non-parole period of 12 years on 22 charges of fraudulent misappropriation of monies over a 6 year period, involving $5,297,919, the net deficit being
$1,824,534. An earlier appeal against severity in 1970 had been dismissed. This was an application for leave to appeal against the length of the non-parole period in the light of recent changes to the legislation governing remissions. The Court refused leave partly because it lacked jurisdiction in view of the earlier appeal. Huxley is clearly an example of a "worst case", in the present context.

In R v Glickman (unreported, Court of Criminal Appeal (Vic), 19 December 1979) the applicant, a solicitor aged 34, had been sentenced to 12 years imprisonment with a 9 year non-parole period. He had advertised for people to invest their monies with him. He was guilty of 27 counts of theft and 5 of false entries in books of account; the amount involved was more than $600,000 and had been taken over many years. At p.24 their Honours said, in refusing the
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application for leave to appeal on the grounds of manifest severity:-

"It is sometimes appropriate to speak of a 'tariff' or 'going rate' in the case of relatively simple and collllll.on crimes, but crimes of the kind with which we are presently concerned vary so greatly in their details, vary so greatly in heinousness, and vary so greatly in the circumstances of their collllll.ission that the development of a rate or range could only be achievedi if at all, after the close examination of a very arge number of sentences indeed. We doubt even then if it would be ossible
... in t e case o	o	ences	sue	as	t ose	wit which	we are presently concerned, it is clear that the width of the ran e is far		reater than	in		the
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are	wit	on  a	ew counts


We respectfully agree with these observations. The criminality in Glickman was clearly of a higher order than in this case.




The respondent's submissions on sentence


Counsel for the respondent conceded before the trial sentencing Judge that the Court might "well be considering a substantial term of  imprisonment".  He
referred	his Honour to 3 sentencing cases in the Australian
Sentencing Digest (Carter, 1985), including Garrity (supra). In Glanville (unreported, Court of Criminal Appeal (NSW), 3 July 1980), a solicitor had misappropriated hundreds of thousands of dollars belonging to a school and fled the
"'





country. His head sentence of 14 years with a 6 years non-parole period was not altered on appeal. In Daley (1983) 8 A Crim R 433 a solicitor aged 42 pleaded guilty to
5	charges	of	fraudulent	misappropriation	and	one	of
fraudulently omitting to account, and · had a further 14 fraudulent misappropriations taken into account. These involved defalcations from his trust account of $721,756 o er a 7 month period; a considerable part went to replace defalcations from previous years. He was of good character but addicted to gambling. He displayed marked and sincere contrition and remorse. He had been sentenced to the maximum punishment (7 years imprisonment) on the first charge, the 14 offences being taken into account when imposing that sentence; and to an effective sentence of 7 years on the other 5 charges to be served cumulatively upon the first sentence. A non-parole period of 6 years was fixed. The Court of Criminal Appeal (NSW) noted that for a solicitor, accountant or any person in a position of trust to take monies entrusted to him, attracts the gravest disapproval. To betray that trust has been traditionally regarded by the courts as attracting grave disapprobation to be accompanied by substantial sentences; such conduct is extremely dishonourable and the consequent criminality is bigh. The Court considered that the maximum punishment of. 7 years was warranted on the first charge, but not in relation to the other charges. It reduced the aggregate of the sentences to 12 years, and the non-parole period to 4% years.

Defence counsel submitted that the cases showed a number of sentences of from 10 to 14 years for criminal activity similar to that of the respondent; however, many of them involved solicitors who had taken very large sums of money. In his submission those cases involved offences of a more serious or heinous nature, bearing in mind the very special position of solicitors in relation to their clients' money. It is correct that the cases indicate that that approach has been adopted, even though distinguishing between cases on the basis of an accused's occupation may not always be entirely rational. Depending on the circumstances, however, professional men may be punished more severely than other transgressors.




The remarks on the sentence imposed


On 8 October 1987 the learned trial Judge heard the submissions by counsel for the Crown and counsel for the respondent mentioned above, evidence of the respondent's reputation, evidence from a psychiatrist dealing with the respondent's addiction to gambling, and evidence from the respondent himself, all of which was detailed and wide ranging.

On 5 November 1987 his Honour set out with great care the reasons for the particular disposition he had in



mind. His Honour said that he was going to deal with the respondent in an "unusual way". He noted the details of the respondent's work history, his modus operandi, and the fact that by far the greatest amount of money which the respondent had illegally obtained, $1,956,617.60, came from the Commission's programme account that is from funds
intended	mainly	for	the	elimination	of	substandard
accommodation and overcrowded living conditions in Aboriginal communities. This indicates the contemptible nature of the respondent's behaviour. His Honour noted that the respondent was systematic and had kept records of his transactions; and that he had readily admitted what he had done.

His Honour considered that he should place little weight on the respondent's prior convictions; these included a conviction for dishonesty which his Counsel had explained. His Honour treated the respondent as a person of generally good character; he noted that the respondent's behaviour since his arrest marked him out "as a person of basically sound character". Re noted the personal history and circumstances of the respondent as follows:-

" you were brought up in an environment that must have strongly predisposed you to gambling. You are 26 years of age. Your de facto wife has left you to rejoin her family in Darwin. Your two children are aged 2 years and about 2 months respectively. Your younger child was born after your imprisonment for these matters.
,,






I understand that your future in respect of your relations with your de facto wife is uncertain. You were born in Brisbane of an Aboriginal family. You know very little of your parents. You have only one reliable recollection of your mother. Your father died in 1973. He was a chronic alcoholic. You are the tenth of 11 children. Your ea:liest emeries are of St Vincent's orphanage in Brisbane with two of your brothers and a sister.
You remained in the orphanage until 1969 when, at the age of 9 or 10, you and your brother and sister at the orphanage were taken to Cherborg Aboriginal Mission which counsel said was about 300 kilometres north-west of Brisbane. You lived there with an uncle and elderly grandparents. From then your family started to disintegrate. You had come from a strict, but ordered environment in the orphanage where you were receiving a good primary education and where you were basically happy and secure, to a life at Cherborg which was quite the antithesis both as to social life and education.
Your education had been progressing well until your transfer to Cherborg. Then progress came to a stop. it was at Cherborg that you were introduced to gambling. Various card games were played there. Most of your family were involved in gambling. Your grandparents were too old to cope with young children. After you started gambling the local parish priest, Father Wright, organised for two of your elder brothers to go to a Catholic boarding school at Gympie.
You were then too young to go, but in 1978 Father Wright had set up a hostel in Brisbane for young Aboriginal children and you were invited to that hostel. You accepted the invitation and you repeated year 11. You later successfully completed your matriculation. I see this as quite an achievement considering the deprivation of your younger life."


His Honour noted that the respondent had exhibited extreme remorse and contrition. He had done all he could to clear matters up and in that respect had greatly helped the Police; he had not sought to exercise his right to silence.


His Honour considered that the respondent was not the "typical perpetrator of big frauds". We rather doubt if there is a "typical" perpetrator of such crimes; see the observations in Glickman (supra). In Rice and Garrity (supra), and Drew and Purss (Schedule, infra), for example, gambling appears to have been a driving force, as it was with the respondent. His Honour referred to the evidence of the respondent's good character, all of which he accepted, and continued:-


"The condition [i.e. of being a pathological gambler] is a recognised psychiatric disorder. The doctor referred to the chasing of the losses and the vicious circle that occurred. It is typical that once a pathological gambler starts on the process of taking money, initially with the intention of repaying it, he enters on a disastrous spiral dive, in which he has to take money to repay pressing debts. It builds up over time, with continued losses and a rapid escalation of the amounts stolen to the point where it is impossible in any practical sense to stop the dive.
Anxiety and panic compound the problem. The only hope, usually vain, is to win substantial amounts and to be able to repay the debt and extricate oneself from the situation. Final apprehension brings a sense of relief and a marked reduction of the anxiety and depression that accompany the earlier phase."


His Honour then turned to consider	the	punishment he should impose:-

"You have said you are aware that you will suffer a lengthy sentence. This leads me to refer to the fact that on the basis of many years of practice in the criminal law, I have grave doubts as to the deterrent effect, if any, of a longer rather than a shorter sentence on others.




The conventional wisdom is that others in positions of trust, tempted to take money as you were, will see that you were sentenced to a long term of imprisonment and they will say to themselves, 'We had better not do this, or we will suffer the same fate as Gary Bird.' There has never been a scintilla of empirical evidence to support the proposition that heavy prison sentences deter criminals. Indeed, there could not in the nature of things, be such evidence. For what it is worth, my own belief is that crime will be reduced, only by instilling into society values that involve a respect for the rights of others, their property and person. The courts cannot do that.


Good character is the product of education and example, not the fear of punishment. I say this, Mr Bird, because accepting that you must be appropriately punished for your crimes, and that such measure of general deterrence as can be provided will be, there is really no other reason to imprison you. You are not in need of personal deterrence for your own reform You are well aware of what you have done, and you are deeply sorry for it.
I propose to determine a head sentence by reference to the whole of your criminal activity and then to reduce it by having regard to the exceptionally strong mitigating factors in your case. The individual sentences will be made concurrent, not as if each were a true representation of the criminality of each offence, but in order conveniently to make up the head sentence.
For that reason I do not propose to trouble to differentiate between individual sentences. Of course the aggregate sentence, and therefore each component sentence being equal to the aggregate will take into account the matters on the schedule under section 2l(AA). As I see it this approach is in accordance with sound practice and it is not counter to the Crown's submissions. Whether one looks at the total defalcations of more than 2 million, or to the ultimate net loss to the Commonwealth of $617,000 the amount is huge, and is, as it were, beyond any amount for which one can say, that as the amount increases the sentence must increase.
.
..
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All the money that you took belonged to your fellow citizens. Having regard to all these things, I sentence you to imprisonment for 7 years on each count. I direct that all sentences be served concurrently. I have taken into account in sentencing you, the matters on the schedule under section 2l(AA) of the Crimes Act. The sentences
_are to commence on 30 January 1987, being the date when you were taken into custody.
Now I come to that part of the sentence that has caused the greatest difficulty, for which I will need further assistance. I may not be able to complete this matter today. It would be easy to take the line of least difficulty and fix a non-parole period without further ado. I must say to you I may still have to do just that, but there has been lately a great deal said about prisons.

It is a hard fact that it costs the taxpayer in excess of $90 a day to keep a prisoner. In excess of $33,000 a year. That figure has to be multiplied by the number of years the prisoner is kept in gaol. The ever-growing prison population is notoriously a matter of great concern to the minister responsible. Every few days we hear or see a news report to the effect that our prisons are overcrowded. I understand that now the Northern Territory prisons are 30 per cent overcrowded.
You are most unlikely to offend again, in the way you have already offended. You will not be trusted with access to money except under the closest supervision. It has recently been made clear to us, that gaol is a degrading institution, more or less so, depending on the gaol itself. I believe that Northern Territory gaols are superior to gaols seen recently on television programs in other parts of Australia.
However, gaols demoralise the prisoner because of lack of useful creative work, because he must associate with criminals day in and day out for months or years, and because of the depressing physical environment. The real danger is that such an environment will confirm a prisoner in his criminal dispositions. But against these considerations there is a legitimate requirement of the conmrunity that you be suitably punished for what you have done.
This legitimate requirement is not the demand of the extremist on the one hand for crushing and
,.




cruel sentences, or on the other for the abolition of prisons, and both sorts do exist, it is the demand of society for a sentence tempered to all the circumstances including the need or otherwise for society to be protected from the depredations of the prisoner. The requirement for punishment must be satisfied because notwithstanding sophisticated and ever-flowing theories of penology expounded by academics, the ultimate reason for gaol sentences is punishment. In saying something about adequate punishment it is not inappropriate to point out that the strange set of values that exists in our society sees 6 years imprisonment as unquestionably within the range for say, rape, or voluntary manslaughter, where irreparable harm to a human person is done, but sees the same sentence as inadequate for a big fraud or other offence against property, even where, as in the present case, no identifiable person has actually been shown to have suffered.
Should we not take a hard look at the philosophy underlying this anomaly, as it seems it me? However, I believe that in your case factors have already operated, are operating and are yet to operate which do constitute punishment. You are disgraced in the eyes of the world. You are unlikely ever again to have the trust of a prudent person in respect of money. You will have a criminal record showing that you were sentenced to 7 years imprisonment.
Many avenues of employment are forever closed to you. Many members of the community will regard it as bad for their own image and reputations to be seen to be your friends. Furthermore you will, in any event, serve some part of that term of imprisonment. Is it not reasonable to ask whether there is a means available to me in this particular case that satisfies sufficiently the need for punishment, but which is of little or not cost to the taxpayers who have already lost so much by your actions and which will not have a degrading but rather a rehabilitative tendency?
Would not such a course be especially desirable if the effect of the order I make is to require you to spend some years putting back into society some small part of what you've taken from it? I think the answer to those questions ought to be 'yes'. The attitudes of the courts on these questions binds me. I cannot depart from the duties imposed on a sentencing Judge by law. I hope the course I propose is not in breach of legal principle. I

think the course I am now about to propose in this case does not fail to take into account every proper matter.


I would like to know from Father Summerhayes whether there are any establishments within the Church performing work for the benefit of needy persons in society where you, Mr Bird, could be usefully occupied for some years and where the church might be prepared to use your services in return for your keep.
If the Catholic church has not such an institution some other well recognised organisation may. If there is such an opportunity available, I would need to know whether you would be prepared to enter into a recognizance to subject yourself to such a life and to the unquestioned supervision of the person in authority."


The practicalities of the course of action referred to in the last 2 paragraphs were then discussed. His Honour stated that the period he had in mind for the defendant to work in this way was "the non-parole period that I would otherwise have imposed". He said:-

"I am really treating it as the equivalent of imprisonment, but where he'd be doing useful work not in the P:ison but under the same sort of stringent regimen. That is what I want understood. It is not just a soft option."


His Honour later said to the Crown:-


"I know what I am doing is very, very unusual, but I think that sooner or later someone has to grasp the nettle in this matter."




Eventually, on 3 December 1987, the Court was informed that arrangements could be made for the respondent to live-in and assist in the counselling programme for Aboriginal alcohol abusers and petrol sniffers at the Gordon Symons Centre in Darwin and from time to time at the Daly River Mission with Brother Howley. However, he would have to support himself and this meant he would have to work for a number of hours per week away from the Centre to earn his keep.


His Honour described his	proposed	disposition	as
follows:-



" it's an effort on my part to do something which I believe is a step forward and I think it's time the courts took the opportunity from time to time to take this step forward and to perhaps move away from complete conservatism in the matter of sentencing in a responsible way, having regard to all that's been said about prisons in recent times. It's an effort. I can't put it any higher than that."


His Honour explained to the respondent that if he decided not to enter into a Recognizance, a non-parole period of 4 years effective from January 1987 would be
specified. Recognizance.
 The	respondent	agreed	to	enter	into	the

His	Honour	then	confirmed the head sentence of 7 years, effective from 30 January 1987,	and	the	respondent
. ;




was	discharged	forthwith	from custody having entered into the Recognizance earlier mentioned.




The Crown case on appeal


The Crown appeal is based on the grounds set out on
p.4. In essence, it was submitted that an effective sentence of 7 years imprisonment is a manifestly inadequate punishment for crimes in which an employee in breach of trust took over $2,000,000 of his employer's money, causing a net loss to his employer of over $617,000. Each of the 25 counts carried a maximum punishment of 10 years imprisonment. Second, the order for the respondent's immediate release (having served approximately 10 months of the back-dated head sentence) produced a sentence which, viewed overall, was manifestly inadequate; no order under
s.20 of the Crimes Act should have been made, but if it were, any such order should have been directed to take effect only after a substantial part of the sentence of imprisonment imposed had been served.

Mr Gardner also submitted that the criminality of the respondent's conduct required a heavier sentence by way of some accumulation of sentences on individual counts or groups of counts. A non-parole period should have been specified. The terms of the release under s.20 meant that

for the respondent there was no "certainty of punishment" as referred to by Jacobs J. in Griffiths v The Queen (1977) 137 CLR 293 at 327. The regime imposed on the respondent under
the Recognizance would not serve to deter the commission of similar breaches of trust by other employees. Mr Gardner referred to the sentencing cases to which the learned trial
Judge had been referred, and submitted as applicable to this case the conclusion in R v Prindable (1979) 23 ALR 665 (supra) at 669:-

"The result of his Honour's decision to suspend the sentences was ... to produce a sentence so lenient that it did not accord with the general moral sense of the community and so lenient that it was unlikely to be a sufficient deterrent to others: see per Jordan CJ in R v Geddes (1936) 36 SR (NSW) 554; Channon v R (1978) 20 ALR 1 at 5."





The respondent's case on appeal


Mr McDonald's submissions were as follows. The sentences imposed conformed with sentencing principles, protected the community, and gave scope for the respondent's rehabilitation while containing a strong component of general deterrence by way of a lengthy partially suspended sentence combined with the onerous terms contained in the Recognizance. Mr McDonald relied on what was said in R v
Davey (1980) 50 FLR 57 at pp.63-67 per Muirhead J.	In	his
submission 2 Churches had supported the disposition and this
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reflected "the moral sense of the community". A sentence suspended was nevertheless a sentence of imprisonment - see Wood v Samuels (1974) 8 SASR 465 at 468-9. The learned trial Judge had not made the rehabilitation of the respondent a paramount aim. The sentences here imposed had as their purpose the protection of society and accorded with the principle enunciated by Brennan J. in Channon v R (1978)
20 ALR 1 at 5-6. Certain of the mitigating factors mentioned by the High Court in Neal v The Queen (1982) 42 ALR 609 at 617, 624 and 626 applied here. The few sentencing cases from other jurisdictions which had been cited were insufficient to establish that the sentences here were manifestly inadequate - see R v Ireland (1987) 49 NTR 10 at 17-20 per Nader J. on the use to which other sentences and sentencing statistical material can properly be put. There was therefore no yard stick by which this Court could determine whether the aggregate sentence of 7 years was
manifestly inadequate.





Conclusions


We accept that the respondent has complied with the terms of the Recognizance he entered into on 3 December 1987.
30



The burden lies on the Crown to satisfy this Court that the sentence was manifestly inadequate and that a different and more severe aggregate sentence should have been passed.

Mr McDonald's submission that there was no yard stick by which to assess whether the aggregate sentence of
7 years imprisonment was manifestly inadequate, highlights a problem stemming from the ground of appeal relied on and from the fact that this is the first case in the Territory involving the defalcation of such a large sum.

That the manifest inadequacy of a sentence could be relied upon as a ground of appeal was first suggested by Dixon, Evatt and McTiernan JJ  in the High Court in  Cranssen v The King (1936) 55 CLR 509 at 520, viz:-

" it is not necessary that some definite or specific error should be assigned. The nature of the sentence itself, when considered in relation to the offence and the circumstances of the case, may be such as to afford convincing evidence that in some way the exercise of the [sentencing] discretion has been unsound."


Since the Crown relied only on the ground of manifest inadequacy, ex hypothesi Mr Gardner did not seek to pinpoint a  specific error to show that the sentencing discretion had
been improperly exercised.  In the absence of an  identified
•
error,
 an	appeal	against	sentence	cannot succeed unless




"upon the facts it [the sentence] is unreasonable or plainly unjust"; see the same 3 Judges of the High Court 2 days earlier than the judgment in Cranssen (supra), in House v The King (1936) 55 CLR 499 at 505. What yardstick is to be used to determine whether the sentence imposed was
unreasonable or plainly unjust and thus manifestly inadequate, when considered in relation to the offence and the circumstances of this case?

The yardstick was identified by Barwick CJ in Griffiths v The Queen (supra). Having referred to consistency in sentencing as a desirable feature of criminal administration, the Chief Justice said at 310:-
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erience be error	in



The yardstick, then, upon which the Crown could normally rely as a measure of manifest inadequacy of sentence is evidence that the sentence imposed is well below the existing sentencing pattern for the particular type of the offence charged. This connotes the existence of something in the nature of a tariff. The cautionary observation in Glickman (supra) as to whether any tariff exists for offences of the present type will be recalled. As noted earlier, since this was the first case in this jurisdiction where such a large amount of money was involved, the Crown

relied upon sentences imposed in comparable cases in other jurisdictions. In addition to the sentencing cases cited by counsel and already set out, we note those listed in the Schedule to this judgment. These cases illustrate, in the striking phrase of Street C.J. in R v Oliver, cited in R v Visconti (1982) 2 NSWLR 104 at 107, "the collective wisdom of other sentencing Judges in interpreting and carrying into effect the policy of the legislature". They establish a general pattern of sentencing for defalcations by persons in positions of trust, which should be recognized and considered when determining whether the sentences in this case were manifestly inadequate. This is not to say that they should control the outcome - see the observations by Nader Jin R v Ireland (supra) at 18-20.

In R v Hunter (1984) 36 SASR 101 at	104,	Jacobs J said that in any appeal on the ground of inadequacy -

" this Court should be slow to interfere, and it ought not to substitute its own discretion for [that of the sentencing Judge] except in compelling circumstances .•.. the sentence [should be one which] falls so far short of legislative prescription or prevailing standards as to warrant the conclusion that the sentencing Judge has had insufficient regard to the whole fabric of the relevant criminal law and the sanctions which support it."


We respectfully agree.


This case is, however, unique in this jurisdiction only in that a very large amount of money was taken. As can be seen from the Territory cases listed in the Schedule the misappropriation of monies by employees in breach of the trust reposed in them by their employers is not so uncommon in this jurisdiction. Such persons, like the respondent, are usually persons of excellent character, unlikely to offend again in the same way or to obtain similar employment; see the observations by the Court in R v Rice (supra). Insofar as the learned trial Judge was moved to adopt an "unusual" course because of "exceptionally strong mitigating factors", we consider with respect his Honour was in error; we are unable to discern mitigating factors in this case beyond those commonly encountered in cases of this type. On a plea of guilty the trial Judge is in no better position to make such a judgment than an appellate court. In any event, even if mitigating factors did exist, the public interest in the stern deterrence of offences of this type substantially prevails over such factors.

The matters to be taken into account and the approach in this jurisdiction to sentencing for offences involving breach of trust by employees are reasonably clear, but may conveniently be restated. In general, unless the circumstances are very exceptional or the amount of money involved is small, a sentence of immediate imprisonment is the usual and expected punishment in such cases. The



sentence, and that part of it which is directed to be served, must be sufficiently substantial to indicate to the public the gravity of the particular offence. While the amount of money taken is not the only determinant of the length of sentence, it is a useful·practical indicator. Where very large sums of money are taken, as here, a lengthy sentence of imprisonment is warranted. Other factors being equal, like defalcations should be dealt with by like sentences and more serious defalcations by heavier
penalties; this satisfies the need for consistency in punishment, referred to by Mason J in Lowe v The Queen (1984) 154 CLR 606 at 610-611. Apart from the amount involved, other factors to be considered when imposing sentence include: the period over which the criminal enterprise was carried on - in this case a little over 2 years; the quality and degree of trust reposed in the accused by his employer, including the accused's position in the employer's organization; the use to which the accused put the monies - in this case, mainly gambling; the impact of the offence and sentence upon the accused's fellow-employees and the public - see the observations in R v Steven and R v Green (Schedule infra); where relevant, the
impact upon public confidence in the employer; the effect of
' .the defalcation upon the employer; the effect of the sentence upon the accused; the history and personal circumstances of the accused and any matters of mitigation personal to him. Where the breach of trust is serious it is usually not appropriate to suspend any part of the sentence.
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criminal
 It	is	well	recognized	that justice	require	that		the
 basic	concepts	of punishment	be	in
proportion to the crime, and in accordance	with	prevailing
standards of sentencing practice. This is to ensure that the community at large will retain confidence in the courts in the proper administration of criminal justice. In order to retain that confidence courts should not take prison space or costs into account when sentencing. It is also important in the sentencing process that proper regard be had to the principle that in fixing a minimum term which an offender must serve before becoming eligible for parole, the sentencing Judge must turn his attention to the factors which bear upon the particular offender's candidature for parole. In the particular circumstances of this case there are very good reasons why the time originally contemplated by the learned sentencing Judge should be regarded as appropriate for this purpose: in other words, a period of 4 years from the time of the respondent's apprehension.

For our part, making the fullest possible allowance for considerations of mercy based upon the respondent's age, his background, his plea of guilty, his co-operation with the Police once he was found out, and his expressed feelings of remorse and contrition, balanced against the enormity of the whole series of criminal activity, coupled with the fact that in June 1986 he changed his modus operandi which had the effect of compounding his degree of criminality, we
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consider	that	the learned sentencing Judge has overstepped
the	reasonable	limits		of		compassion discretion	miscarried	in	that	respect.
 and	mercy;	his
In short, if a
person, in whom trust is	reposed,		holding			a			position		of responsibility,		commits	what	can		only	be		described			as massive frauds on the community to his own advantage and		is allowed	to	go		free after a mere 10 months or so on remand rather than serving a substantial	period	of	imprisonment, then the underlying principles of sentencing are undermined, thereby	placing		in	jeopardy	public	confidence	in		the administration	of justice by the Courts.		To give a simple· example, bank employees and those employed in		any	business at	all, whether by the Government or in the private sector, having committed in breach of trust crimes involving a	mere. tenth of the nett loss here involved, could justifiably!· maintain in the light of the disposition under appeal that. the dire sanctions of the criminal law should not be imposed upon them. There are many employees of hitherto
unblemished	character	who,	because	of a predilection for
gambling, may be influenced to follow the same course as the respondent did in the present case. The aspect of general deterrence, therefore, must play its proper part in the sentencing process quite apart from considerations of reform and rehabilitation of the particular offender which, of course, must not be overlooked.   Breach of trust  by
employees involves  a situation where, in  the public
interest, sentences must be imposed with the object of stern
'



general deterrence, which must predominate to a substantial degree over an approach based upon the frailties of human nature, the youthfulness of the offender and other factors personal to the offender.

In sUDID1ary, the respondent has been sentenced, in effect, to a total period of imprisonment for 7 years in respect of a total defalcation amounting to $2,330,334-44. The net loss to the Aboriginal Development Commission is
$617,991-87. That figure represents the loss which must be borne by the Commission which is a budget funded organization and which, at least at the present time, does
not generate any revenue of its own. be borne ultimately by the taxpayer.
 Hence the	loss	must The respondent was on
a yearly salary of $22,000. In November 1984 he embarked upon a nefarious scheme to provide funds for his compulsive gambling activities. He pursued a course all too familiar in the case of a gambling addiction and set in train what can only be described as a system of fraud of gigantic proportions extending through to January 1987 when, by a quirk of circumstance, his activities were detected.

The main point at issue in this appeal is whether or not the sentencing discretion reposed in the trial Judge in some way miscarried. His Honour's remarks on sentencing bear every indication of due consideration of the respondent's background, but where, in our opinion, his


Honour erred, is that he did not give sufficient weight to the totality of the criminality having regard to the nature, extent and the period of offending. On this score ;,;e are of opinion that his discretion miscarried. First of all, there was a need to lay greater stress upon the trust reposed in the respondent by his employer, especially when the beneficiaries of the Government funding were also Aborigines. Secondly, the extent of the respondent's offending amounted in rough figures to $2.3 Million; the nett proven loss was considerably less but still over
$600,000.	Thirdly,	the	respondent	persisted	in	his
activities for a period of some twenty-six months and in the process, in June 1986, he resorted to a change in his modus operandi in order to divert suspicion from himself. That is, he opened an account with the A.N.Z. Bank at Alice Springs in the name of his employer, thus giving the ostensible appearance that the Aboriginal Development Co1IDD.ission was honouring its commitments when in reality the respondent was still profiting from his fraudulent operations.

Quite apart from these considerations, we are of opinion that the learned trial Judge gave undue weight to subjective factors of sentencing as a consequence of which he gave insufficient weight to the objective matters. The result of this, in our opinion, had the effect of making the effect of the overall sentence so disproportionate to the

enormity of the crimes that the community's perception of criminal justice would be undermined if the sentence were allowed to stand.

Moreover, we· consider that the approach to sentencing in this case placed too great a stress on the reformation of a convicted offender as opposed to the
punitive to	the process.
 and deterrent aspects of sentencing, having regard
community's	attitude	to	the	overall	sentencing

In our opinion, in the circumstances of the case and of the respondent, his Honour also exceeded the bounds of the discretion reposed in him by not setting a minimum term of imprisonment before the respondent became eligible for parole. Even accepting for the moment that the aggregate sentence imposed and the period of conditional release were within the proper bounds of a judicial discretion, the period of the Recognizance, some 4 years from the date of sentencing, was in any event demonstrably too short since, on the authority of R v Ireland (supra) there would be a period in excess of 2 years before the expiration of the head sentences during which neither the Court nor the Parole Board could exercise effective control over the behaviour of the respondent.



In summary, in our opinion some error in principle was iPvolved when the sentences under appeal were imposed; the existence of the error is manifested by the inadequacy of the aggregate sentence, and of the time directed to be served before conditional release. It is the duty of this Court to correct that error by now imposing the sentences which it considers appropriate. It is necessary that the Court do so, in order to maintain proper standards of punishment for this type of offence, and to maintain public confidence in the administration of justice. The punishment must fit the crime, as well as the circumstances of the offender and there must be a general degree of consistency in punishment.

In our opinion, bearing in mind the circumstances of the offence and the circumstances of the respondent, noting the sentences imposed in other jurisdictions in Australia for similar offences and the sentences imposed in this jurisdiction for this type of offence where lesser amounts were involved, sentences totalling in the aggregate a longer period of imprisonment than 7 years were required to be imposed, and there was no special reason which would have warranted the suspension of any part of that aggregate sentence. We consider that the conclusion in R v Prindable (supra) at p.669 relied on by Mr Gardner (p.28) is applicable to the sentences and s.20 order under appeal. In particular, the conditional release of the respondent on

3 December 1987 after spending some 10 months in custody, upon the terms set out in the Recognizance, is unlikely to be a sufficient deterrence to others in similar positions of trust who may be tempted to behave as the respondent did. We are mindful of the penetrating observations by Muirhead J in R v Davey (supra) at 65, and in R v Ireland (supra) at 27 but his Honour's views on what is required for the protection of society must be qualified when the offence is such, as here, that the protection of society requires that the sentence provide for the deterrence of others.

The Indictment contained 25 counts relating to offences committed between 26 June 1986 and 16 January 1987. Each count carries 10 years imprisonment. Counts 19 and 25 relate to sums of $140,000 and $130,000 respectively; these were by far the largest single amounts taken. The 207 offences  taken  into  account  were committed between
23 November	1984	and	21 January	1987.	For	sentencing
purposes, we group the counts into 2 appropriate sets; see the observations on this approach by White J in R v Hunter (supra) at p.110. Counts Nos 1-18 and 20-24 constitute one set; counts 19 and 25 another. We sentence separately in relation to each set, while bearing in mind the overriding need to ensure that the totality of the punishment is proportionate "to the total criminality of the offender's conduct"; see R v Scanlon (supra) at pp.18-21, per Nader J. We note the observation of Muirhead Jin R v Ireland (supra)




,'




at p.27 on the sense of grievance caused by the replacement of conditional release by custody, and record that the sentencing we now impose is more lenient than it would otherwise be, because of that factor.

We allow the appeal by the Crown on the basis that the sentences were in the aggregate manifestly  inadequate and the order for conditional release should not have been made. We set aside the sentences imposed and the order made under s.20 of the Crimes Act, and in lieu thereof we impose the following sentences:-

	In respect of the 23 counts Nos 1-18 and 20-24 in the Indictment, a sentence of 7 years imprisonment upon each count, each of those sentences to be served concurrently with the others, and all sentences to be deemed to have commenced to be served on 30 January  1987.  In the circumstances the period the respondent has been at large under

the Recognizance of 3 December, should be treated as time served under the sentence. In determining the length of those sentences we have taken into account the 207 offences which the respondent asked to be taken into account.

	In respect of counts Nos 19 and 25, a sentence of 3

years imprisonment upon each count to be served


concurrently with each other, and cumulatively upon the sentences of 7 years imposed above.

In the result the effective sentence is 10 years imprisonment computed from 30 January 1987. By aggregating the individual sentences in the way mentioned we consider that the totality of the punishment imposed is apposite to the gravity of the offences committed, bearing in mind all that can be said for the respondent.

A non-parole period should be  fixed.  The principles applicable to the fixing of a non-parole period are set out in R v Anzac (supra)  at p.26.  The minimum period for which the respondent must be imprisoned to serve the purposes of punishment, is to be assessed.  The respondent is clearly a good candidate for parole; he is unlikely to offend again. But the non-parole period must be such as to constitute adequate punishment, to accord with the basic principle of criminal justice that the punishment be fairly proportioned to the offence and in accordance with prevailing standards.  If  this principle is not observed, the sense of justice of the community is not satisfied. The period  to be served must also be such as to deter others in a similar position to the respondent who might otherwise be tempted to behave as he did.
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Applying these principles, we order that the respondent serve 4 years of his sentences of imprisonment before being eligible for consideration for parole; less than that would be inadequate. The non-parole period should however be computed from 30 January 1987 and in the circumstances the period the respondent has been at large under the Recognizance of 3 December should be treated as part of the non-parole period.

The sentence imposed has the dual effect of reflecting what we consider to be an appropriate aggregate sentence and at the same time securing the respondent's compliance with his parole obligations throughout the balance of the term of the head sentences.

Pursuant to s.21B of the Crimes Act (Cth) we order the respondent to make reparation to the Commission for the loss it has sustained by reason of his offences by assigning to the Commission all of his interest in the items listed Nos 1-8 in Condition (a) of the Recognizance of 3 December 1987, set out on pp.2-3.





THE SCHEDULE


A	Sentencing cases from other Australian jurisdictions.


The following details of cases are based upon the details in the Australian Sentencing Digest (Carter, 1985) and its 1985 Supplement.

	Employees in breach of trust.




	R v STEVENS

(unreported, Court of Criminal Appeal (Vic), 3 Feb 1976)
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Stevens, 44, with no priors and an unblemished character, was sentenced to 3 years for larceny as a servant and 12 concurrent terms of a year each for falsification of books of account. He had been the manager of a hotel/motel business for 18 months. At the time of the offences a marriage break up had left him with few assets and he had other financial problems. The first count related to $7000, mainly from money paid by customers, but some had been paid
back.	The	Court	did	not	think	the	sentencing overlooked		the		accused's		unblemished	record,
 Judge
the
consequences	for	his	career,	his	social	and	financial position	and		the		restitution	of about $1800 with another
)•





$4000 possible. Expert evidence on brain injury impairing Stevens' judgment was not convincing and the Court found that the adverse fortune which he suffered and which probably led him into the offences, was not the kind of adversity which would excuse or mitigate the offences beyond the sentence given, not thought severe. The sentencing Judge did not refer to the unlikelihood of repetition of offences by the accused but the Court did not consider that important:-

"This is the kind of crime in which prevention of repetition by the perpetrator is usually not a very significant element in sentencing  it is the  kind of crime in which deterrence of others is of greater significance."



	ANDERSON v R (1977) 19 ALR 212


Anderson, a sales and office manager [in the	A.C.T.]	stole
$50,557 from his employer by various means over 18 months. He was charged with 20 counts of embezzlement, 20 of making false entries as a servant and 5 each of forgery and uttering. He was sentenced to a total 6 years imprisonment, with 3 years non-parole. He gambled the money away and none was recovered. Aged 33, he had 2 juvenile priers specifically  disregarded  and one, in 1971, for larceny of
$20 as a servant. The appeal was dismissed, there being no error in the exercise of the Judge's discretion.



•





	R v WHITELAW


(unreported, Court of Criminal Appeal (NSW), 12 Oct 1978)


Whitelaw, a credit officer of a vehicle distribution firm, misappropriated more than $200,000 over 2 years. The money was diverted to fictitious payees and made its way to a company of which he was a director. He was convicted on 9 counts of making false entries with intent to defraud, 6 counts of larceny of a motor vehicle and one count of fraudulent misappropriation and sentenced to a total 6 years imprisonment, with 12 months non-parole. The [Crown] appeal was allowed and the sentence increased to an effective 10 years imprisonment, with 4 years non-parole.



	R v GREEN

(unreported, Court of Criminal Appeal (WA), 13 Oct 1978)


Green pleaded guilty to stealing $23,523 in money on account of his employer. He was an accounts clerk who handled large sums of money on account of transport and airline charges and the processing and distribution of pay to  personnel. The sums were taken between March and May 1978 and a large number of uncashed cheques were also found in his possession. Green was living and gambling beyond his means. He was 24 and it was a first offence. He had a stable background and when sentenced had found a job and was paying
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back	the amount stolen.	He was put on a 3 year bond with a
$500 surety. The Court after referring to Tan, and the fact that, statistically, there was a trend to bind over first offenders in such cases, allowed the Crown appeal, the order being insufficient to meet punitive and deterrent aspects of the sentencing process. Taking into account 2 months when there was uncertainty as to his fate due to the appeal, Green was sentenced to 3 years imprisonment, with 7 months
non-parole. said:-
 Smith J. delivering the judgment of the Court,


"In our opinion this type of conduct is something which the Court cannot condone nor can it treat such an offence lightly. A heriod of incarceration ma not be necessar forte ur ose of reformin
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eterrin	The	Court,
t e appropriate for this sort of offence  and  the the community must not be overlooked. must,  we  think,  accept  the burden
on them of seeing that sentences are imposed of such a character as will deter others from engaging in similar type of conduct." (emphasis ours)








	R v CURRAN

(unreported, Court of Criminal Appeal (Vic), 6 Dec 1978)


Curran stole money the property of 2 companies where he was paymaster. The total amount involved was $40,517; there were 3 counts. He stole the money from a safe which was under his control. He voluntarily informed the company he had been stealing for gambling, showed genuine remorse and was co-operative with police. Aged 26 and without priors, he was seen as a good candidate for rehabilitation and released on a 2 year bond. The Court noted that he would be unlikely to offend again no matter what sentence was imposed and that rehabilitation was always in the best interests of the community but a bond was little deterrence to others. He was in a position of trust, it was a large sum taken over
12 months and restitution was impossible; in such circumstances the bond was inadequate. A sentence of 3 years imprisonment, with 12 months non-parole was fixed.



	R v McLAGAN

(unreported, Court of Criminal Appeal (NSW), 15 Nov 1979)


McLagan, a paymaster, prepared for authorization documents for drawing of staff wages. By inserting an additional $100 or $200 he was able to obtain cash sums. In the later stages this became a weekly practice and a total of $10,050

was obtained. He was 27 and one stale entry on his record "Was not held against him. There was nothing to weigh against leniency, he co-operated and offered restitution. Gambling led to the crimes. The Court, noting the drawn out, repeated nature of the 'offence, allowed the head sentence to stand but thought 2 years non-parole outside the lenient bracket as he could hope for a third remission. There was confidence in his rehabilitation. Non parole was reduced to 15 months.



	R v DREW

(unreported, Court of Criminal Appeal (Vic), 2 March 1982)


Drew was an employee of an insurance broker. On a number of occasions he increased the premiums charged to clients, and, after allowing the appropriate commission (on the premium that ought to have been charged) to be paid to his principal, took the balance of the sum charged to the client for himself. Some premiums never went to the insurance company. The amount stolen over 4 years was about $135,000 and this was largely dissipated on gambling. Drew, 35, had no priors; he came from a good background. Some restitution was made. The Court allowed the 6 year head sentence to remain but adjusted the minimum term. Drew's criminal activity was discovered in mid 1979 but it was not until mid 1981 that it was reported to Police and during that time he

restored some money. When such factor was added to other mitigating features the Court decided to reduce the minimum from 4 to 3 years.



	R v BROWN

(unreported, Court of Criminal Appeal (NSW), 8 April 1982)


Brown, employed as a hospital revenue officer, took cheques intended for his employer and negotiated them through a bank. The offences, over about 20 months, resulted in a net loss of $54,000. Brown was sentenced to 5 years concurrent on counts of embezzlement, forgery and uttering; there were
135 similar offences on a schedule. Aged 49 and without
priers, he showed sincere contrition Some stolen money went towards dismissed the appeal.
 and	assisted	police. gambling.	The	Court



	R v KIRLEY

(unreported, Court of Criminal Appeal (Vic), 9 Feb 1983)


Kirley, 57, with no priers, as manager of a credit co-operative, stole $60,000 over 6 years. He had a position of responsibility with another employer but in 1975 suffered a series of heart attacks and was superannuated then took over as manager of the co-op. He became a compulsive
•

gambler. He made attempts to repay some money. The Court refused the application to appeal from sentences totalling 4 years   imprisonment,  with  2  years  non-parole.   General
deterrence was not over-emphasized and had it not	been	for
strong mitigating features taken into account the sentence could have been more severe.



	R v PURSS

(unreported, Court of Criminal Appeal (Vic), 14 Nov 1983)



Between November 1979 and
 
October
 
1982,
 
Purss,	as	State

administrative	manager
 of	an
 insurance
 company, drew 74

cheques which totalled
 over
 $2.4
 million.	He	falsified

books to show the sums extracted represented inter-company transfer of funds, wages or other legitimate payments. Aged 34, Purss had 15 priers from one appearance in 1976 when convicted on 15 counts of fraudulent conversion.  He  was then sentenced to a total 18 months imprisonment, with 6 months non-parole. He was highly intelligent and led a successful, satisfactory life but was a compulsive gambler. He assisted police by giving information relating to his own offences and provided valuable information on starting price bookmakers. He was sentenced to a total 12 years
imprisonment, of theft.	The insufficient
 with 9 years non-parole, on 4 separate counts Court	thought	it	was		impossible	to	say discount	was		given	in	relation		to		his
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info:rmation on the bookmakers.	Similar	cases	outlined	as
comparable offenders.
 but	with	lower sentences, all related to first The application was dismissed.




	R v DE SILVA

(unreported, Court of Criminal Appeal (NSW), 13 May 1983)


De Silva, manager of the overseas department of a large city bank branch, extracted $818,000 from the bank over 12 months. At the date of sentencing the net amount outstanding was $335,938. Re pleaded guilty to 4 charges of without lawful authority or excuse drawing an authority for payment of money with intent to defraud (maximum 10 years) and one charge of being a clerk destroying a deposit slip with intent to defraud (maximum 5 years). On the first count, taking into account 29 similar schedule matters, he was sentenced to 6 years, on other similar counts 6 years and for destroying the slip, 12 months, a total 12 years imprisonment, with 5 years non-parole. Aged 36, he migrated from Colombo in 1973 and became naturalized in 1975. He had
no	priors	and
 lived a satisfactory life but disbursed the
proceeds	of	the
 fraud	on	high	living.	He	assisted
investigations and there was confidence he would not re-offend but the sentencing Judge formed a very unfavourable impression and personal distaste for De Silva which the Court held was unduly harsh. The sentence was


reduced to an aggregate 10 years imprisonment, with 4 years non-parole.



	R v HARDING

(unreported, Court of Criminal Appeal (WA), 23 June 1982)


Harding pleaded guilty to 17 counts of stealing money from a company where  he had originally been employed; at the time of the offences he was on a retainer as  accountant, secretary and consultant. The  17 counts occurred over 2 years 6 months and the total amount involved was  $127,000. He  returned  $71,300  and  undertook  to  return  a further
$15,000. Re was sentenced to 2 years on all but 2  counts and  one year on each of those; the first 4 counts were made
cumulative. married.
 Harding	was	of	previous	good	conduct	and
The Court was not persuaded that the sentence was
wrong although it was considered on the high side.	Harding
was a mature man, skilled and in a position of trust and general deterrence in such cases was important. In June 1982 the Court heard an appeal on sentence which related to a further 2 counts and money totalling $219,227 for which Harding was sentenced to 3 years on each count concurrent but cumulative on the earlier sentence; a minimum of 2 years was fixed. The conduct arose out of the same set of circumstances. The Court considered that had all counts been heard  at  the one time then an overall sentence of 8


years imprisonment, with 5 years non-parole, would have been sufficient. The sentence was varied to make the sentences concurrent,with the sentence being served.



	Solicitors



	R v BELL

[1982] Qd R 216; 5 A Crim R 347


Bell, a solicitor, was convicted on 4 counts of conversion of trust funds. The crimes were committed over about 5 years up to 1976 and were of quite large amounts.  All money had been paid back. Aged 42, he pleaded guilty. He was sentenced to 3 years imprisonment, with 9 months non-parole. The Court of Criminal Appeal (Qld) allowed the appeal and substituted a $1000 2 year bond. Whilst imprisonment was the usual and expected punishment for such offences, the sentencing Judge's words gave the distinct impression that he thought he had no option but a custodial term and his discretion was thus improperly exercised. The offences occurred when Bell was under great stress and were quite out of character. His judgment was impaired by a state of hyperthermia with possible episodes of hypomania. He had been struck off the roll of solicitors and resigned a high public service position in Western Australia where he went after the offences but before the charges were brought.




'


Dunn J. after noting that in no other such case had a non-custodial sentence been imposed, summed up:-

"The ultimate question may I think be stated thus. 'When. it has been demonstrated by evidence that society does not need to be protected from the applicant, should the punitive and deterrent aspects of the sentencing process be allowed to prevail, and possibly destroy rehabilitation that has taken place? the risk of destructive consequences in unacceptable."



	R v COLE

(unreported, Court of Criminal Appeal (NSW), 10 May 1974)


Cole, a solicitor, used clients' funds to avoid bankruptcy and liquidation of business enterprises. The total misappropriated was $210,000 and a balance deficiency was about $30,500. He was charged with 2 counts of fraudulent misappropriation and 3 of fraudulently omitting to account with 12 similar matters on a schedule and was sentenced to 6 years on each count to total 12 years imprisonment with a 6 year non-parole. In mitigation were put co-operation, restitution, prior good character, the fact that he was unlikely to re-offend, character references, genuine repentance, absence of gambling, alcohol or high living as motives and the fundamental difference between his case and the ordinary defaulting solicitor. The Court remained unmoved, mentioned harm done to his partner which went against leniency and stated that a suspended sentence would be unthinkable.
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	R v HUN'TER


(1984) 36 SASR 101


Hunter, a 73 year old solicitor, pleaded guilty to 19 counts of fraudulent conversion of funds from his trust accounts. There were another 182 offences taken into account. Over 9 years the respondent had made total defalcations of $738,472 and the net amount of conversions was $400,979  of   which
$116,803 had been recovered. He had practised for SO years, from 1976 on his own, and held responsible posts with legal institutions. During the time he made defalcations he was a member of the Statutory Committee of the Law Society responsible for discipline of members of the profession. He suffered from a personality or psychological problem which made it difficult for him to attend to professional work effectively and profitably but his faculties were unimpaired. He was sentence·d to 5 years imprisonment (maximum 7 years) on each count, concurrent, with a non-parole period of 14 months. The most that could be said, according to the Court of Criminal Appeal, was that the conduct was not out of greed but to help his family. While, for a man of 73, though perhaps not for a younger man, King CJ and Jacob J considered the head sentence was within discretion (White J considered 7 years appropriate, though really too short), the non-parole period was not. The period was not fairly proportionate to the crime in accordance with the prevailing standards of punishment; a
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sentence of 5 years imprisonment, with 3 years 6 months non-parole was appropriate. This was the most serious case of its kind in the history of South Australia; with a younger man it would have carried a sentence of the order of
12 years imprisonment.



B Sentencing cases in the Northern Territory Supreme Court relating to charges involving defalcations by employees in breach of trust and similar charges.



	R v PORTER (unreported, 3 Oct 1974)


Porter, aged 60, pleaded guilty to 1 count of fraudulent conversion, 1 count of larceny and 11 counts of larceny by a servant. A mission teacher, he acquired $7000 over 7 months by falsifying pay records. He was sentenced to 4 years (maximum 7 years) on the first count, 1 year 6 months (maximum 2 years) on the second and 3 years (maximum 8 years) on each of the others, all concurrent, with a non-parole period of 12 months, but was released on a recognizance of $500 plus a surety of $500 for 3 years, on condition restitution would be made. No prior convictions
but the Court was not altogether satisfied he would not reoffend; distinguished war record and his wife's death had
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left its mark; he had worked energetically for little reward and now had prospects of a better salary.



	R v PEERMA.N (unreported, 22 Sept 1976)


Peerman, aged 54, pleaded guilty to 6 counts of obtaining money by false pretences and 4 counts of attempt. A general foreman, he and his co-offender, who was in charge of authorizing payments, acquired $8000 over l month by making bogus claims. He was sentenced to 2 years (maximum 4 years) on each count, concurrent, with a non-parole period of 8 months, but was released on a recognizance of $200 for 3 years. Previous good character with long war service; married with 5 children, in poor health and partial restitution had been made.



	R v COLLINS (unreported, l March 1977)


J. Collins, aged 27, pleaded guilty to 2 counts of forgery and 2 counts of uttering. A trucking assistant, he acquired
$70 by signing cheques in the name of the driver. He was sentenced to 3 years (maximum life) on each count, concurrent, with a non-parole period of 15 months. The
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Court suggested transfer to Adelaide where facilities better, as need for prolonged treatment; single and a wanderer, with a persistent record dating back 11 years; severe personality disorder and had felt hard done by, by employer.



	R v BLAKE

(unreported, 21 Nov 1978)


Blake, aged 43, was found guilty on 1 count of fraudulent conversion. A bookkeeper, he acquired $35,000 by using grant funds to pay off his mortgages. Re was sentenced to 1 year 8 months with a non-parole period of 9 months, but was released on a recognizance of $300 for 2 years, under supervision and on condition restitution would be completed. Now unemployed, an objective was to help with job situation and other problems; previous good character and married with
2 children; from overseas and retained family ties; intention was to repay; partial restitution already made.



	R v MAYWUNDJIWUY

(unreported, 13 Feb 1979)


Maywundjiwuy,	aged	21,	pleaded	guilty	to	1	count	of fraudulent	conversion.	A	trainee bank agent, he acquired
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$17,300 over 5 months by taking deposits and altering figures. Re was released on a recognizance of $500 and 2 sureties of $500 for 3 years. Previous good character, given a final chance as it might benefit the people of Milingimbi; married with 1 child, he had been gambling in large sums; outstanding record at school, sport and work; frank admissions and anxious to repay.



	R v BARNES

(unreported, 20 June 1980)


Barnes, aged 27, pleaded guilty to 19 counts of forgery	and
19 counts of uttering. Treasurer of the N.T. Blind Association, he acquired $2657 over 3 months by signing cheques in the name of the secretary. He was sentenced to 3 years on each count, concurrent, with a non-parole period of
12 months. Psychiatric evidence that with treatment he might develop a sense of responsibility; prior convictions for valueless cheques; present offences within 6 weeks of release on a recognizance; inability to manage marital and financial affairs no ground for leniency.
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	R v 1",AWDESLEY

(unreported, 14 Nov 1980)


Mawdesley, aged 36, pleaded guilty to 5 counts of obtaining money by false pretences and 16 counts of fraudulent conversion. Treasurer of the Ten Pin Bowling Association and accountant, he acquired $60,000 over 2 years by retaining money and proceeds of cheques entrusted to him for various purposes.  He was sentenced to a total  of 5 years
(maxima	4	years and 7 years) with a non-parole period of 1
year 9 months. Despite prior convictions for fraudulent conversion, forgery and uttering, and larceny as a servant, the Court observed he had capacity yet to make a useful citizen; in second marriage, could just not manage financially; great degree of cooperation and responsible attitude to family; now had comparatively well paid employment in Perth; full restitution made.

"When the conduct continues over a long period of time and large sums of money are involved, the punishment is likely to be severe."



	R v COLLINS (unreported, 9 Dec 1980)


W. Collins, aged 31, was found guilty on 1 count of uttering. A driver, he acquired $450 by filling in a signPd
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blank cheque given to him to pay for fuel. Re was sentenced to 6 months but released on a recognizance of $2000 for 2 years. Prior convictions for illegal use, shopbreaking and larceny, most as a juvenile and none since 1975; stable de facto relationship and presently employed; restitution saved him from gaol.



	R v MAWDESLEY

(unreported, 21 Dec 1983)


Mawdesley, aged 39, pleaded guilty to 3 counts of forgery and 3   counts of uttering.  As  an  accountant,  he  acquired
$1868 by signing cheques in the name of a client. Re was sentenced to 3 years on each count, concurrent, commencing on expiry of former sentence (see No.22 above), a balance of 3 years 3 months, with a non-parole period of 3 years for both terms. The Court observed this type of offence has a high  rate  of  recidivism,  no   rehabilitation   so far;
persistent	offender	by present offences	while
 way		of	dishonesty since 1969 and on	parole;	married	and	divorced
twice,	in	de	facto
 relationship	before	incarceration;

personality disorder and confessed readily.
•


	R v BRIDGES (unreported, 19 April 1984)


Bridges, aged 43, pleaded guilty to 5 counts of forgery	and
5 cour.ts of uttering. Acting manager, he acquired· $1336 over 1 week by signing cheques in the name of the manager. He was sentenced to 2 years on each count, concurrent (see No.26 below). Objectives reflected medical report advising treatment for depressive condition, right of society to be protected and that appropriate punishment may also deter others; substantial number of prior convictions in New Zealand going back to 1960 for offences of dishonesty, most recent in 1976; heroin addiction and suicide attempt before coming to Australia; second marriage failing, no monetary benefit as cheques dishonoured.



	R v BRIDGES

(unreported, 19 April 1984)


Bridges	also	pleaded	guilty		to	1	count	of conversion	and	1	count	of	obtaining	goods
 fraudulent by	false
pretences. Acting manager, he acquired $3000 by claiming to have found a buyer for the manager's Toyota motor vehicle, entrusted to him for sale, and retained the proceeds. He was sentenced to 18 months on the first count and 12 months on the second, concurrent with each other and the sentence
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on the first indictment (see No.25 above). Alleged company had not been paying his wages.



	R v BRIDGES (unreported, 19 April 1984)


Bridges also pleaded guilty to (1) 9 counts of forgery and 9 counts of uttering, and (2) 6 counts of obtaining chattels by false pretences. Treasurer of the Kurringal Residents Community Association, he acquired (1) $8190 over 2 weeks by signing cheques in the name of the secretary and public officer, and (2) $4838 over 3 weeks by drawing cheques without funds. He was sentenced to 3 years on each count, concurrent, but consecutive on the sentences on the first and second indictments (see Nos 25 and 26 above), with a non-parole period of 2 years 3 months for all terms. Felt shameful and distressed.



	R v MAWDESLEY (unreported, 21 Nov 1984)


Mawdesley, aged 40, pleaded guilty to 4 counts of forgery and 4 counts of uttering (10 further counts of each offence taken into account).  As bookkeeper, he acquired $7160 over
2 months by signing cheques in the name of his employer (who
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had given him a job despite knowing of his background). He was sentenced to 4 years (maximum life cf. 7 years under Criminal Code) on each count, concurrent, commencing on expiry of former sentences (see Nos 22 and 24 above), with a non-parole period of 4 years for the accumulated terms. Formidable  record  and  present  offences  while on bail,
potential for declaration as habitual criminal; strange makeup and de facto relationship now at an end; paid very little   for work,said  aim was  to  provide  for  family;
admissions	made	to	"clear	the restitution.
 slate"	but	no	true




	R v GLYNN (unreported, 17 Jan 1985)


Glynn, aged 30, was found guilty on 1 count of fraudulently appropriating property and 1 count of falsifying company documents. A managing director, he acquired $6000 by preparing a false agreement and receipts for the sale of a caravan to a fictitious person. He was sentenced to 9 months on the first count and 4 months on the second, concurrent. An objective was to reinforce commercial
morality; no prior convictions but had attempted to interfere with a witness; skilled tradesman but poor businessman, marriage broken up and now in de facto relationship; had been owed money by company; contributed to










a number of social and sporting clubs; appeal against conviction dismissed.



	R v MIKINJMIKINJ (unreported, 15 Oct 1985)


Mikinjmikinj, aged 36, pleaded guilty to 1 count of fraudulent misappropriation. A bank agent, he acquired $400 over 2 months by altering figures. He was sentenced to 12 months with a non-parole period of 4 months, but was released on a recognizance of $500 for 2 years, on condition restitution would be made and he abstained from liquor. No prior convictions for dishonesty but several involving liquor; given a chance to go back; married with 2 children, money used for beer and cards; well regarded in Oenpelli colllIIIUnity and prospects of getting a job; freely admitted offences, delay in prosecuting.



	R v SHALDRAKE

(unreported, 23 July 1986)


Shaldrake, aged 24, pleaded guilty to 1 count of forgery. A kitchen hand, he acquired $2700 by signing a cheque in the name  of  a  partner.  He was released on a recognizance of
$1000 for 2 years.  No  prior  convictions  and  hoping to
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practise	law	or	accountancy; overseas visitor, aim was to
pay jor	fare to	meet	pregnant	de	facto	wife's	parents;
expressed regret and apologised, full restitution made.	·r


	R v RAMSAY (unreported, 6 Aug 1986)



Ramsay, aged 23, pleaded guilty to 1 count of indorsing a bill of exchange without lawful authority, 1 count of falsifying an account, 1 count of false accounting, 1 count of forgery and 1 count of stealing (15 similar  offences taken into account).  A bank officer, he acquired $10,133 over 14 months by juggling various customer  accounts.  He was sentenced to 2 years on the first count and 1 year on each of the other counts, concurrent, but was released on a recognizance of $4000 plus 2 sureties of $2000 for 2 years. Exceptional leniency; no likelihood of reoffending; good and stable family background, and engaged to be married; worthwhile citizen, held in high regard; had been on treadmill of dishonesty, now contrite and full restitution made; full and frank confession, delay in prosecuting.
69








	R v PARTRIDGE (unreported, 13 Feb 1987)


Partridge, aged 33, pleaded guilty to 1 count of larceny  by a clerk, 1 count of stealing and 5 counts of falsifying an account. A bank officer, she acquired $11,819 over 3 years and 8 months by juggling various customer accounts. She was sentenced to 15 months, but was released on a  recognizance of $1000 for 2 years, under supervision. Serious community interest involved, but previous good character and unlikely to reoffend; now married, aim was to support former de facto husband and her brother; restitution made by her father; ashamed and very remorseful.






