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REASONS FOR JUDGMENT

(Delivered 12 November 1999)


	The appellant was convicted upon his pleas of guilty, and sentenced, by the Court of Summary Jurisdiction at Darwin on 25 June 1999 as follows.

·	For unlawful use of a motor vehicle – for which the maximum penalty is 2 years imprisonment - imprisonment for 1 year.  In the circumstances of this case, his Worship was obliged to impose a sentence of not less than 3 months imprisonment which must be actually served under the mandatory sentencing law.
·	For driving whilst disqualified – for which the maximum penalty is 1 year imprisonment – imprisonment for 6 months.
·	For aggravated unlawful assault – the assault being upon a female – for which the maximum penalty is imprisonment for 5 years – imprisonment for two months.
·	The terms of imprisonment were ordered to be served cumulatively, a total of 20 months, to commence from 28 February 1999 when the appellant was taken into custody.  A non-parole period of 9 months was fixed to commence on 28 May 1999 (the first period of 3 months being that fixed as the mandatory sentence for actual imprisonment).  
	The nub of the appeal is that his Worship erred in that he should not have ordered the sentences for the motor vehicle offences to be served cumulatively; they should have been served concurrently in so far as that was possible taking into account the mandatory period of 3 months.  It was also put that the sentence was manifestly excessive.

It was rightly conceded that the sentence of 6 months for driving whilst disqualified was not of itself excessive.
The Sentencing Act 1995 (NT) provides that, unless the Court otherwise orders, and subject to the mandatory sentencing regime, where an offender is sentenced to serve a term of imprisonment and sentenced to serve another term of imprisonment, the sentence for the other offence is to be served concurrently with the first offence (s 50).  The power to impose a cumulative order of imprisonment is in s 51.  The scheme of the legislation is to confirm concurrency as the rule, the common law presumption, unless the Court specifically orders otherwise.  The factors which could be taken into account in the exercise of that discretion are not indicated.
The primary submission for the appellant was that the two motor vehicle offences were part of the same criminal enterprise or transaction, a situation in which concurrency of sentencing should prevail.
To my mind, the two offences were separate and distinct.  The appellant could have been charged with driving whilst disqualified if he had the consent of the owner of the motor vehicle to drive it, and he could have been charged with unlawful use of the motor vehicle if he had a licence to drive it.  One offence involved abuse of another person’s property, and the other disobedience to an order of the Court.  Each offence was a course of criminal conduct, separate from the other, even though happening to occur at the same time.  To not punish the offence of driving whilst disqualified by way of an identifiable period of imprisonment would be to permit that offence to effectively go unpunished.  As to the seriousness of the commission of such an offence see the remarks of Rice J in Pryce v Foster (1986) 38 NTR 23 at 27-28 which Kearney J accepted as guidance in Marshall v Llewellyn (1995) 79 A Crim R 49 at 56-57.
The application of the guidance given in determining whether departure from the concurrency rule is justified is not always a simple task.  There are no comprehensive guidelines, and given the nature of the discretion, there are no binding rules.  His Worship does not appear to have expressly considered the discretion before exercising it.
In Marshall v Llewellyn Kearney J was faced with a similar case.  The appellant there was convicted of driving whilst having a blood alcohol level exceeding .08 per cent and driving whilst disqualified.  The sentences to 3 months imprisonment for the former and 6 months for the latter were ordered to be served cumulatively.  His Honour turned at p 54 to consider whether the Magistrate erred in that case.  Having set out counsel’s submissions, his Honour said that he considered the offending to be characterised as a single criminal episode, but concluded that the accumulation of the sentence as such did not amount to error.  However, his Honour was of the view that there was a prior question, that is, whether the overall sentence was manifestly excessive.  
With respect, I have difficulty in approaching the task in that way.  It seems to me that the principles of sentencing to be applied are examined first in the light of the circumstances of the particular case.  In this case, it is necessary to look at the principles relating to the fixing of each sentence and then those relating to concurrency and the power to order accumulation.  If there is error in the application of the principles, then the sentence must be set aside and the appellate court proceeds to impose what it regards as the proper sentence.  If no error is shown in that regard, attention must then be given to the totality principle.
The High Court made it plain in Mill v The Queen (1988) 166 CLR 59 at p 63 that the sentencer turns to totality after first deciding the proper sentence for each offence, and to adjust or not adjust the sentences in accordance with what is determined to be the “appropriate sentence for all the offences”.  Given that concurrency is the rule, that means that the only adjustment that can be made in this jurisdiction is by way of accumulation in whole or in part.
If the primary sentencing court is not shown to have failed to undergo that process, then there is no error in principle.  But if it appears to the appellate court that the result is manifestly excessive, it may conclude that although the principle has been applied it has miscarried.  If the sentencing court has not overtly paid regard to any of the principles applicable to the case and the sentence is manifestly excessive, it may be concluded that there was an error of principle or in application to principle, which is not disclosed.
Sometimes a sentence is manifestly excessive without detailed argument relating to alleged error of principle.  Rather the ground usually advanced is upon the basis that in some undisclosed way the sentencing court has paid too much regard to an aggravating feature in the case, or not given significant emphasis to matters which ought to mitigate the penalty.
A search amongst the facts of the case and the sentencing remarks may indicate such an error, but it is the result which ultimately counts.  Minds may well differ as to the weight to be given to various factors, but that is not enough to justify the intervention of the appellate tribunal, it is the result which counts.
Although the grounds of appeal are often advanced together, there are clear distinctions to be made between a case where error is assigned and one where the total is “just too much”.
In my opinion no error has been disclosed in the fixing of the individual sentences in this case, nor in the decision to accumulate them, and I am unable to say that the total thus arrived at lies outside the bounds of sound sentencing discretion.
The appeal is dismissed.
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