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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 782 of 1987


IN THE MATTER OF
the Justices Act
AND IN THE MATTER OF
an appeal from a decision of the Court of Summary Jurisdiction at Darwin
BETWEEN:
LESLIE JAMES COLLINS
Appellant

AND:
MAXWELL JOHN HILL
Respondent



CORAM:	MARTIN J.

REASONS FOR JUDGMENT
(Delivered 22 February 1988)



The appellant appeals against his conviction by the Court of Summary Jurisdiction at Darwin for that he did on
21 May 1987 unlawfully assault Tania Quall.


The ground of the appeal is that the evidence was so unsafe and unsatisfactory that it was dangerous to convict.	I was only invited to have regard  to the transcript of the proceedings and exhibits tendered in that Court.	No other evidence was sought to be tendered.


The evidence of Quall, aged 18, was that on 21 May she was drinking at the Casuarina Tavern.	Her recollection of many of the circumstances was unclear.	She could not accurately recall the time of the incident nor the people present, except the appellant whom she identified in Court. In answer to a leading question she recalled having an argument with him and when asked if she remembered what happened during the argument she replied, "Some fighting, that's all".	When asked what she meant by "some fighting" she replied, "Getting hit around at" and when asked, "Who was punching who" she replied, "Leslie was punching me and trying to stop him and all that".	She identified her nose, eyes and forehead as the places on her body which were punched.	She said that after the incident she went to the appellant's grandparents' home and then to the hospital.
Her explanation for the appellant's conduct towards her was that he was "hassling my friend and I told him to leave her alone and then he started hitting me.	That's what I can remember".	She admitted that she was reasonably drunk at
the time.


Her cross examination confirmed that her memory of the event was vague, but she said she remembered being "hit around and that" and that it was the appellant who hit her and not anyone else.






In his evidence the appellant, who is aged about 16, said that he had been drinking beer and a mixture of rum and coke and that "I only remember finishing my last can throwing it away.	That's all I know from there".	He did not remember the incident deposed to by Quall.	He said he later heard that Quall had made a complaint to police and he was aware of that when interviewed by police.

As with Quall, his recollection of the events of that evening was unsure.

There was a disagreement on the evidence as to whether or not Quall and the appellant were drinking together and whether or not Quall had purchased beer which they shared.

Quall's evidence was that she retaliated against the appellant when he was punching her and his evidence was that he had a few bumps and bruises when he got up the next morning.

A-day or two after the incident Quall reported the matter to police after she had sought legal advice.	The appellant and his father voluntarily attended upon police at their request on 1 June.	The record of interview then conducted does not assist.	Although there are some  answers to questions which could be construed as admissions, a
reading of the record as a whole shows that the appellant had no recollection of the alleged assault and that anything he said in that regard was as a result of what he had previously been told by others.

There was evidence to show that later in the night in question Quall was seen by a doctor to have a fracture of the nasal bone with minor displacement, a swollen nose and a lump on the right side of her mandible.

No evidence was called by either prosecution or defence from any other eye witness to the event.

The learned Magistrate gave the following reasons -


"In deciding these offences of a criminal nature you have to - the standard proof is beyond reasonable doubt.	I have before me evidence from the complainant and two police officers.	The police officers aren't all that relevant except they provided the record of interview where the defendant essentially says what he has said in evidence today.	I also have the medical evidence which is evidence that the complainant had a swollen nose, a lump on the right side of the mandible which is the jaw.	An X-ray revealed a fracture of the bone, of the nasal bone with minor displacement.	Obviously a fractured nose.

She was initially, and I felt rather diffident, an unreliable witness, but certainly on the question of whether - who hit her or not, she was quite clear it was Leslie Collins and I'm satisfied that the elements of this offence have been proved beyond reasonable doubt that Leslie was the person who struck her.	The only issue in this case was whether it was Leslie or anyone else.	There's no doubt that there was injury to her and she was quite clear in her own mind that it was Leslie who did it and no one else.







So I'm satisfied beyond reasonable doubt and find the offence proved".


Counsel for the appellant said that he was not arguing that there was insufficient evidence to support the conviction nor that His Worship misdirected himself in corning to his decision, but that on the evidence as a whole it was dangerous to convict him.	He relied upon the test to be applied as laid down in Chamberlain v The Queen No. 2 (1983-1984) 153 CLR 521 at p.534.		Counsel for the respondent referred me to R v Gidley (1984) 3 NSWLR 168, in which Hunt J., with whom Mahoney JA and Carruthers J. agreed, at p.183 said the following, when considering a ground of appeal arising from a conviction said to be "unsafe and unsatisfactory" -

"Since the decisions of the High Court in Whitehorn v The Queen (1983) 57 ALJR 809; 49 ALR 448 and
Chamberlain v The Queen (1984) 58 ALJR 133; 51 ALR 225, the following propositions may be accepted concerning the power (and the duty) of this Court to set aside a verdict whenever it is of opinion that there has been a miscarriage of justice because it would be unsafe and unsatisfactory (or unjust or dangerous) to allow the verdict to stand:

	The verdict may be set aside upon this basis notwithstanding that there was, as a matter of law, evidence upon which the accused could have been convicted (57 ALJR 809 at 821; 49 ALR 448 at 470; 58 ALJR 133 at 138, 169; 51 ALR 225 at 234, 292,

293) •

	The verdict will be unsafe or unsatisfactory if this Court concludes that the jury, acting reasonably, must (in the sense of ought to) have entertained a sufficient doubt to have entitled the accused to an acquittal; that is, the jury ought to have entertained a sufficient doubt as to the guilt








of the accused (at 822; 471; at 139, 172; 236, 297,
298).

	It is not a question of whether or not the appellate court itself experiences such a doubt (at 821; 470, 471; 139, 173; 236, 299)".



The authorities, however, relate to appeals against conviction upon a jury verdict.


In Warren v Coombes (1978-1979) 142 CLR 531 at 552 Gibbs A.C.J. and Jacobs and Murphy JJ. drew attention to the distinction to be observed when considering an appeal from a verdict of a jury and that of a judge sitting alone, "for one thing, the judge gives reasons, whereas the verdict of the jury is, as Lord Denning M.R. has said, 'as inscruitable as the sphinx'".	Their Honours proceeded -

"The duty of the appellate court is to decide the case - the facts as well as the law - for itself. In so doing it must recognize the advantages enjoyed by the judge who conducted the trial.	But if the judges of appeal consider that in the circumstances the trial judge was in no better position to decide the particular question than they are themselves, or if, after giving full weight to his decision, they consider that it was wrong, they must discharge their duty and give effect to their own judgment".


At p.551 their Honours noted in particular that an appellate Court is in as good a position as the trial judge to decide on the proper inference to be drawn from facts which are undisputed, or which, having been disputed, are established by the findings of the trial judge.






Where the Court at first instance has resolved a matter by analysis of the evidence before it and has not obtained any significant assistance from observing and hearing the witnesses give evidence, the appellate Court is entitled to determine the matter for itself (Taylor & Ors v Johnson (1982-1983) 45 ALR 265); Jovanovic v Rossi (1984- 1985) 58 ALR 519).	Where the appeal is conducted by reference only to the evidence in the trial and the trial court has obtained significant assistance from observing and hearing the witnesses give evidence, and findings of fact are made based solely or largely on the court's assessment of credibility, the position is different.	The appellate Court would be reluctant to reverse the original decision.
It may do so if the reasons given are not satisfactory, or because it unmistakenly appears from the evidence that proper advantage has not been taken of that opportunity.
Paterson v Paterson (1953) 89 CLR 212; Uranerz (Aust) Pty Ltd v Hale (1980) 54 ALJR 378 and in the Full Court of this Court Messell v Davern 9 NTR 21.



The learned Magistrate, in the reasons quoted above, dealt with the credibility of Quall.	Although saying that she was initially rather diffident and unreliable, he observed that she was quite clear that it was the appellant who hit her and he accepted her evidence in that regard.	He saw her, heard her and accepted her evidence as to the
crucial element in the offence.	He relied in part on the evidence which tended to support what she had to say.	He expressed himself to be satisfied beyond reasonable doubt. Clearly, he was not concerned that her evidence in respect of incidental surrounding facts and circumstances was unsure.	As to the relevant facts he accepted her evidence.

I have carefully considered the evidence and His Worship's reasons and I am quite unable to find that His Worship should have entertained a reasonable doubt as to the guilt of the appellant.

The appeal is dismissed and I affirm the conviction.
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