PRYCE v SAWTELL

Supreme Court of the Northern Territory of Australia Rice J.
1, 10, 16; 17 March 1988 at Darwin

APPEAL - Justices Act - Appeal against inadequacy of sentence - Second offence of driving disqualified - Breach of recognizance of $500 securing suspended sentence for first offence - Penalties imposed: Community Service Order of 160 hours, forfeiture of $250 for breach of recognizance, no licence disqualification - demonstrable error in purported exercise of Magistrate's sentencing discretion - Completion of Community Service Order before hearing of appeal - Unjust to expose offender to "double jeopardy" arising from Magistrate's error when original penalty satisfied - Order for further disqualification still appropriate.

Cases applied:
Pryce v Foster (1986) 38 NTR 23


Cases considered:
Bowditch v Telfer (1980) 3 NTR 9 at 20
Grills (1986) 22 A.Crim.R. 115
R v Valentini 48 F.L.R. 420
Ruehland v Weita (unreported decision) delivered 1	December 1986
Tait and Bartlev (1979) 24 A.L.R. 473
 



Asche J.





Counsel for the Appellant: Solicitor for the Appellant:

Counsel for the Respondent: Solicitor for the Respondent:
 L Jenkins Solicitor for the Northern Territory
G Costello Ward Keller




ric880002
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 784 of 1987



BETWEEN:
LEONARD DAVID PRYCE
Appellant
AND:
RAYMOND SCOTT SAWTELL
Respondent


CORAM:	RICE J.


REASONS FOR JUDGMENT
(delivered 17 March, 1988)

This is an appeal against penalty by the complainant from an order of the Court of Summary Jurisdiction sitting at Darwin made on 14 October 1987 whereby the learned stipendiary magistrate convicted the defendant (the respondent in this appeal) for that on 2 September 1987 at Darwin, he, being a person who was disqualified from holding a driver's licence, drove a motor vehicle, namely, a Honda motor cycle, contrary to s.55(8) of the Traffic Act.	Upon his conviction for that offence, he was ordered to perform 160 hours of Community Service work. In addition, upon that conviction and another for speeding on the same occasion, the respondent, having been charged orally by his Worship, admitted a breach of his recognizance



entered into on 1 April 1987 whereby, pursuant to s.5 of the Criminal Law (Conditional Release of Offenders) Act the defendant, (who had been convicted of offences of unlawful use of a motor vehicle contrary to s.218 of the
Criminal Code and of driving whilst disqualified contrary to s.55(8) of the Traffic Act, was sentenced on the first offence to 2 months' imprisonment, and on the second offence to one month's imprisonment to be served cumulatively,) was ordered to be released forthwith upon his entering into his own recognizance in the sum of $500 to be of good behaviour for a period of 12 months.	In addition, he was disqualified from holding or obtaining a driver's licence for a period of 9 months (that is until 1 January 1988).
For the breach of that recognizance the defendant was ordered by his Worship to forfeit $250 of the recognizance.

The grounds of appeal as stated in the Notice of Appeal dated 10 November 1987 are as follows:-


tl ( i)





(ii)
 
that the 160 hours of community service work for the offence of Driving whilst Disqualified was a manifestly inadequate punishment for the offence having regard to the previous convictions of the defendant.
that the failure to impose a further period of disqualification from driving was a demonstrable miscarriage of the learned Stipendiary Magistrate's discretion.

	that the forfeiture of $250.00 for the breach of recognizance was manifestly inadequate in the circumstances in that:



	the breach occurred less than halfway through the period of good behaviour required by the recognizance;
	there were no exceptional mitigating circumstances for the breach."



The facts outlined by the prosecutor in the lower court were that -

"At about 12.20 am on Wednesday 2 September 1987, the defendant was a rider of a motor cycle travelling outbound along East Point Road, Fannie Bay, near Gregory Street.	His speed was checked by police mobile radar at 99 kilometres per hour in the 60 kilometre per hour zone.
He was apprehended near the old Fannie Bay Gaol and spoken to by police, who recognised him from an apprehension earlier in the year and knew the defendant to be a disqualified driver.	He admitted to being disqualified and claimed that he'd only ridden into town to see a friend and was on his way home.	He told police that he didn't mean to speed."


These facts were admitted on behalf of the defendant by his counsel who also appeared before me on the appeal:	so too were the defendant's prior convictions.
These were that on 11 November 1986 in the Darwin Court of Summary Jurisdiction, he was convicted of driving with a blood alcohol reading in excess of .08% (in fact .10%) on 1 November 1986.		For this he was fined $250, in default 5 days' imprisonment and he was disqualified from holding or obtaining a driver's licence for 4 months (that is, until 11 March 1987).	On 1 April 1987 he was convicted in the same










count of the two offences, both committed on 28 February 1987, which gave rise to the charge of breach of recognizance before his Worship.

The respondent's counsel submitted to his Worship that on the evening in question the respondent was running late for the final rehearsal for his graduation ceremony at the School of Modelling which he had been attending and foolishly rode his motor cycle to the rehearsal.	Following that, he had dinner with his girl friend.	He asked her if he could leave his motor cycle at her place, not wishing to ride it back to Karama where his parents reside.	After an altercation with his girl friend, he decided rather than leave his bike in town he would ride home and that was when he was apprehended by the police.

At that stage his Worship announced convictions, had the respondent acknowledge the terms of the relevant recognizance and his signature, then called upon him to show cause why he should not forfeit his recognizance of $500 and should not be imprisoned for 3 months.

I pause to mention that the precepts laid down by Toohey J., when a member of this Court, in Bowditch v Telfer (1980) 3 NTR 9 at p.20 were not followed in their entirety as they should have been, but the departure from them was








not of a sufficient degree as to vitiate the proceedings as in the case then before his Honour.

The respondent's counsel thereupon made submissions on that aspect of the case.	He submitted that at the time of the earlier offence of driving in excess of .08, for which he was convicted on 11 November 1986, the respondent was living with his parents at Humpty Doc and at the same time had a panel beating business at Nightcliff.	After his disqualification on that occasion he was prevented from driving and that virtually put an end to his panel-beating business.	He subsequently moved into town and started a
modelling course on 10 June 1987.	On 22 June 1987 he
started a bar course at the Darwin Institute of Technology for a period of four weeks for which he received a diploma. The modelling course extended for a period of twelve weeks and as a result he obtained some temporary jobs.	He was finally employed at a night club in town where he still worked part time.	He also obtained some casual work during
the week with a cabinet making firm.	With this background
of employment the respondent's counsel submitted that the circumstances giving rise to the respondent's conviction for unlawful use of a motor vehicle on 1 April 1987 was a technical breach only in that the respondent failed to obtain the permission of the owner of the vehicle when it had been left with him for spray painting, and rather than


run the risk of the vehicle being vandalized by leaving it out the front of his paint shop which had space for four cars only, he used it for his own purpose.

The respondent's counsel, therefore, urged his Worship to consider a suspended sentence if an actual term of imprisonment was contemplated, but submitted that this was an appropriate case to be dealt with by way of a
Community Service order. saying:
 His Worship is reported as then


"HIS WORSHIP:		That would let me beat that awful decision against me from the Chief Justice, wouldn't it?	You know, what's his name, Larry somebody or the other, Larry Mindy(?) or someone? It was a recent case where I fined a fellow $500 because the whole community said, 'you've got to drive', so he drove, and it was his second drive/ disqualified, so he got 2 months from the supreme court.	Sober, driving on important business.
MR COSTELLO:	Sorry, Your Worship?
HIS WORSHIP:	He was driving on important business, and the supreme court says he's got to go to gaol.
MR COSTELLO:	Well, I'm not aware - - -
HIS WORSHIP:	Because he's got a prior for it he's got to go to gaol for 2 months.
MR COSTELLO:	Well, Your Worship, it still is - I would argue, Your Worship, in the cases that Your Worship is probably well aware, such as Valentine's case and others, Coles v Samuels.	It is still a matter of discretion for Your Worship -
HIS WORSHIP:	Yes, of course it is."








His Worship then added shortly afterwards:

"Well I don't particularly want to use my discretion and find that the supreme court says, 'no, that won't do', but by using a community service order it seems to me that I keep the prison sentence up my sleeve."


I was informed during the hearing of the appeal that the case to which reference was made by his Worship was that of Ruehland v Weipa, a decision of Asche J. (as he then was) delivered on 16 December 1986 (SCC No. 746 of 1986).
There his Honour substituted a sentence of 2 months' imprisonment for the statutory maximum fine imposed by his Worship.

Counsel further submitted that the respondent was extremely remorseful, not just because he found himself in this position, but it was an impetuous act.	He sought to distinguish the respondent's position in the present case from that of another driver who "has had a series of repeat drink-driving or something similar".	Counsel also submitted that since the respondent's conviction for driving in excess of .08, he no longer drinks.		His lecturer at the Darwin Institute of Technology then gave evidence, the effect of which was that the respondent ranked extremely high in his class, that he was outstanding in the course and "it seemed that he would go places".	References were then submitted from the Darwin Modelling Agency, from the Darwin








Institute of Technology and Wasco Installations Pty Ltd, all of which attested favourably to the respondent.

The respondent's counsel urged his Worship to exercise his discretion on the basis of the case·of
R v Valentini 48 F.L.R. 420 and repeated his plea for a Connnunity Service order.	His Worship later remarked:

"I know, but it's so much easier to go to gaol for a minor offence like this than to go to gaol for a string of breaking and entering by night."


His Worship then called for a Connnunity Service order report which was forthcoming that very afternoon.	(Proper compliance with s.21(1) and (3) of the Criminal Law (Conditional Release of Offenders) Act appears to have been overlooked by his Worship.	I draw particular attention to the need for strict compliance with these express provisions before any order is made in an appropriate case.)

In sentencing, His Worship said that he had read the Connnunity Service order report and that it was favourable.	He then said:

"You've pleaded guilty to your second driving/ disqualified.		Your first one was coupled with an illegal use committed in unusual circumstances, as far as this court is concerned, I suspect I haven't heard all of that.	Plainly the magistrate didn't regard it as the most serious of illegal uses because it carries 2 years gaol, and she gave you 2 months suspended.








This time you were running late for an engagement, your graduation from a modelling course, so you ride your motor bike into town.	That put you in the dilemma that somehow you had to get the motor bike away again, and after an altercation with your girlfriend you were the one who drove it.
Just as people need to plan ahead, if they intend to drink when they go out these days, so •it seems to me to people who need to go out and can't lawfully drive their motor cars or motor bikes need to plan ahead.	You plan so that you don't become late.	There's absolutely no reason, in what you've told me, why I should extend any mercy.	It's a very ordinary offence and it's a second offence.
As I've told you I've been in trouble with the supreme court recently for fining a fellow in circumstances that were better than yours, and that man was sent to gaol for 2 months.
I've heard evidence from your former lecturer about your character.		I've read reports from employers and other people.	I'm prepared, in view of the favourable community service order report and in view of all that I've heard, to impose a community service order but it will have to be a relatively long one.
For the latest driving/disqualified you're convicted instead of passing sentence, I direct you perform 160 hours community work, under part 5 of the Criminal Law (Conditional Release of Offenders) Act.
I direct you to report to the community service order clerk at 3 pm tomorrow at correctional services, Knuckey Street, Darwin and thereafter as required.
For the speeding, you're convicted and fined $75 with costs at $10 in default 2 days gaol.	Now you can of course cut that out by an extra 2 days work.	Now, all this amounts to a breach of the condition of your release, and it's given me some concern what I should do in relation to that.	I've decided to give you one chance, I'm not sure that you're deserving of it but you're having it.
I find the breach proved and I order you to forfeit $250 of the bond but otherwise I leave the bond in full force.	Now that can be enforced against you in the local court.	In fact, by a peculiarity of the legislation, I don't think there's any other way that it can be enforced except from the local court, so there's









no hurry to pay that.	But I suggest whenever you do get the means you do pay it because otherwise the Crown will sue you for it and then there'll be awful costs added to it."


Before proceedings concluded, the prosecutor raised the matter of the respondent's licence disqualification and enquired whether there was to be any alteration to that.
His Worship replied, "No, it's still going on."	His Worship concluded by saying:

"If I disqualified him again for this we'd end up with a situation where he'd never - after a while you're almost encouraging a fellow to take a chance on driving.	What started off as a 4 month disqualification has already gone on for too long."


Accordingly his Worship made no order for disqualification.

It is abundantly clear to me that his Worship was alive to the principles enunciated by this Court in a series of decisions to which I made pointed reference in Pryce v Foster (1986) 38 NTR 23, especially in view of his Warship's uncomplimentary elliptical allusion to the decision of the Chief Justice in Ruehland v Weipa (supra).	This amply reinforces my view that his Worship was only too well aware that for a second offence of driving whilst disqualified, unless exceptional circumstances existed, a term of imprisonment was called for.








In the present case, no exceptional circumstances existed;	and this second offence of driving whilst disqualified was committed only a little over half way through the period of the recognizance given in lieu of imprisonment for the same offence.	It was, therefore, not a proper case for the application of any of the provisions of the Criminal Law (Conditional Release of Offenders) Act (see Pryce v Foster at p.30);	yet his Worship obviously, but erroneously, attempted to circumvent the imposition of a custodial sentence by purporting to avoid the exercise of his discretion "by using a Community Service order," as will be seen from his remarks which I have earlier quoted.	The illogicality of this approach is self-evident since the very power to invoke Part V of that Act stems from the exercise of a judicial discretion in an appropriate case;	but this was not such a case.

In conformity with the principles laid down by this Court, his Worship's plain duty, in the proper exercise of a judicial discretion, was to have sentenced the respondent to a term of imprisonment for his second offence of driving whilst disqualified.	In my opinion a term of six weeks was indicated.	Furthermore, I am of the opinion that for breach of his recognizance the respondent should have been sentenced to six weeks' imprisonment;	that is, one-half of the aggregate of the suspended cumulative sentences imposed








on 1 April 1987 and that this sentence should have been made concurrent with the other sentence of six weeks' imprisonment, notwithstanding that upon breach of probation the penalty imposed for an offence for which the probation was granted should in general be cumulative upon a sentence for any offence committed during probation.	(cf. Grills (1986) 22 A Crim R. 115).

In the events which have happened, however, that is, that the respondent completed the required number of hours under the Community Service order on 9 January 1988 pending the hearing of this appeal, I consider that it would be unjust in all the circumstances to direct that he serve any part of the sentences which I consider should have been imposed.	To do otherwise would smack of "double jeopardy"
in the sentencing process.	(cf. R v Tait and Bartley
(1979) 24 ALR 473, where the Full Court of the Federal Court, consisting of Brennan, Deane and Gallop JJ., at p.476 said:-

"A Crown appeal puts in jeopardy 'the vested interest that a man has to freedom which is his, subject to the primary tribunal' (per Isaacs J., Whittaker v R (1928)
41 CLR 230 at 248).	The freedom beyond the sentence imposed is, for the second time, in jeopardy on a Crown appeal against sentence.	It was first in jeopardy before the sentencing court.
It would be unjust to a defendant to expose him to double jeopardy because of an error affecting his sentence ...".)

. '




Nevertheless, I hold that since his Worship's stated reasons for not disqualifying the respondent amount to an abrogation of his duty of properly considering the question of disqualification, I must intervene.	Even in the case where the making of a Community Service order is appropriate, the Court is specifically not prevented from imposing licence disqualifications on the offender. (s.20(6) of the Criminal Law (Conditional Release of
Offenders) Act.)	I therefore direct that the respondent be disqualified from holding or obtaining a licence for a further period of 12 calendar months pursuant to s.SS(SC) of the Traffic Act.

Pursuant to s.177 of the Justices Act, the formal order of the Court is:	appeal allowed in part;	direct that the respondent be disqualified from holding or obtaining a licence to drive a motor vehicle for a further period of 12 calendar months;	otherwise, notwithstanding that the Court is of the opinion that the remaining points raised in the appeal might be decided in favour of the appellant, and having considered that no substantial miscarriage of justice has actually occurred, the appeal is dismissed.

