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REASONS FOR JUDGMENT
(Delivered 1 July 1988)

There is a society with its headquarters in Darwin knov."'Il as the Elreek Community of Northern Australia. It has a constitution commencing from the 21st day of July 1963.
The 3 plaintiffs are described in clause 14 both as trustees and as an inspection committee.	By clause 14 they have no interest in the property of the community but they have the right to check on the activities of the treasurer of the community and the treasurers of all sub committees, the transactions and resolutions of the Council, and the actions of the sub committees whenever they see fit, in order to


establish that they are acting in accordance with the provisions of the present constitution.	They are to execute the resolutions passed by the general meetings; and they are given power to call a general meeting if elections are invalid and if persons objecting to such elections apply to them.

The defendants are those presently acting as the council of the community.

The constitution is a document which in several clauses is very difficult to interpret and it seems high time that some drastic revisions were made.	It is not, however, necessary to say more than that for the purposes of the present application.

The plaintiffs allege that the present council has acted contrary to the constitution.

The council is an elected body and by the constitution consists of the president, vice president, general secretary and treasurer and 7 others.	Clause 18(c) provides that as well as the 7 councillors, 5 other councillors shall be elected as reserves.

Clause 18(e) provides that in the case of an officer leaving the council, the first reserve is co-opted
and elected by secret ballot.	The constitution is silent as to what happens if a second officer leaves the council, but it seems that a second reserve is cc-opted in the same manner.

One can perhaps infer this from clause 18(f), which states that:	"In the case where there are no more reserves and if the council resolves, 2 positions can be filled from other members of the community.		Then this election is carried out by secret ballot."	I say perhaps one can infer this for it is not an irresistible inference.

No doubt one might also infer that the second reserve becomes the first reserve after the first is
co-opted.	But, again, this is one of the many instances of lack of clarity in the constitution.	The clause which is the basis of the plaintiff's present complaint is, however, the next clause 18(g) which recites, so far as relevant: "Should more than 6 members of the council resign the community shall conduct new elections automatically."

It is the contention of the plaintiffs that more than 6 members have resigned since the last election but that elections have not been conducted.	The defendants deny that more than 6 members have resigned.	They concede 2 formal resignations and one informal verbal resignation of originally elected members, and one resignation of a
co-opted member.	Obviously, therefore, there is an issue of fact and, no doubt also, an issue as to the meaning of the expression "resign" within the context of the constitution.

To take one instance, it is contended by the defendants that one member ceased attending meetings and clause 10 provides that a councillor who is absent for 3 consecutive meetings, save for illness or, possibly, leave of absence requested and granted, (the clause is ambiguous), automatically relinquishes his position.	The defendants would maintain that this is not a resignation.

The plaintiffs also submit that under the constitution the defendants could replace retiring members with only 2 reserves on the basis that only 2 persons were elected as reserves.	They maintain that the phrase "6 members of council" means and includes (a) members originally elected, (b) co-opted and elected reserves, and
	co-opted and elected community members.	They seek declarations to this effect and a declaration that the council has acted contrary to the constitution in failing to conduct an election upon the resignation of more than 6 members.


Before these matters are examined, I must resolve a threshold question which comes about in this way:	The plaintiffs would normally have needed to commence
proceedings by way of originating motion.	Pursuant to rule 5.03(1), such motion must be endorsed with a statement to the effect that if the defendant does not file an appearance within the time stated, the plaintiff may obtain judgment against the defendant without further notice.

The plaintiffs, however, seek to use the special procedure provided by rule 45.05.	By this means they seek to have the matter heard speedily.		Rule 45.05(2) provides that:

	The Court may, by order,
	dispense with the requirements of rules 5.03(1) and 8.02; and
	authorise the plaintiff to commence a proceeding by originating motion in Form SC.



Form SC does not contain a requirement for time to file an appearance but contains an endorsement that if the defendant intends to defend the proceedings it must attend before the court at the time and place named in the summons served with the originating motion.

The plaintiffs have, therefore, issued a summons to the defendants, returnable on a fixed day, seeking, pursuant to clause 45.05 (2) and (3), that the requirements of rules
5.03 (1) and 8.02 be dispensed with; and then seeking the declarations already mentioned.
The defendants submit that the order dispensing with the requirement of rule 5.03 should be refused.

Rule 45.05 was not known under the old rules.	It is designed, as the heading "Special Procedure" indicates, to allow proceedings to be brought before the court without the normal time constraints as to appearance.

A meaning of "special" given in the Macquarie Dictionary is "distinguished or different from what is ordinary or usual".	The Oxford English Dictionary gives a meaning "to exceed or excel in some way that which is usual or common".	This procedure by way of Rule 45.05 is not normal or usual; for the very reason that, if dispensation is granted, it has the effect of displacing normal or usual procedures; and displacing other cases waiting to be heard; and, therefore, adversely affecting other litigants.	The court must keep the interest of those other litigants in
mind.


Three specific examples are given in rule 45.05 (3), namely, that an order may be made;

	in an urgent case;
	to save time and expense for the parties, or
	where the defendant consents.

Nevertheless, the court's discretion is unfettered as can be seen by the opening words of subrule (3), namely "without limiting subrule (2)".	Indeed, it may well be that the court would not necessarily act under subrule (b) or (c) if to do so would unfairly or unnecessarily displace other cases.	Even as to subrule (a), there would be degrees of urgency and, in addition, the court would need to consider whether or not undue haste might put unfair pressure on a respondent.

The categories of cases under which dispensation might be granted are not closed by subrule (3), but obviously a substantial number of such applications would be on the basis of urgency.	Professor Williams, who may properly be designated as the father of the new rules, puts urgency in the forefront of his remarks on rule 45.05 (2).
See Supreme Court Civil Procedure (1987) pp 272-3, where the learned author says:

"Special Originating Motion Procedure
In the ordinary case of a proceeding commenced by originating motion the originating motion will be endorsed with a notice to the effect that if the defendant does not file an appearance within the time stated in the process the plaintiff may obtain judgment without the further notice: Rule 5.03 (1). Further, the defendant will not be permitted to take any step in the proceeding without filing an appearance:	Rule 8.02.	Finally, except in an urgent case, the plaintiff will not be able to make application to the court until the time for appearance has expired unless, before that time, the defendant files an appearance.	However, in proceedings of the kind normally commenced by originating motion rather than by writ these
restrictions, on the freedom of the parties to attend before the court, may not always be necessary or appropriate, for instance where the defendant is prepared to consent to judgment or to an order, or the proceeding, although contested, is uncomplicated and can be heard and determined by a Master."


And at page 274, the learned author says:


"In an urgent case a plaintiff who desires to commence a proceeding and then make immediate application to the court on notice to the defendant can file an originating motion, in Form SC, and with the originating motion and supporting affidavit evidence, serve on the defendant a summons stating that on the day named in the sunnnons application will be made to the court for, (a), an order under rule 45.05 (2) and, (b), judgrnent or an order for the relief or remedy sought.	Alternatively, the plaintiff can obtain an order under rule 45.05 (2) before filing the originating motion or after filing the originating motion but before service on the defendant.
Rule 45.05 (4)."


The defendants have not entered an appearance in these proceedings.

A feature of this case upon which both parties have placed emphasis, though for quite opposite reasons, is that it is connnon ground that elections for a new council must be held this month and, indeed, within the first fortnight.

Clause 18 states that the term of office of the council shall be 2 years and shall expire on 30 June every second year.	It is acknowledged that this is, in fact, the
second year of the council.	Clause 18 goes on to provide that the first meeting at which the election is to be held shall be called in the first fortnight in July.

I am informed that preparations have been made for this meeting and election.	Indeed, it is for this reason that counsel for the plaintiffs abandons one order which he originally sought in the originating process and the summons that the council do immediately conduct elections.

The argument of the plaintiffs is that it is important - I think they would say vitally important - that the electors have a court ruling on whether or not their council has acted unconstitutionally.	But it is not suggested, as I understand it, that the defendants have acted in bad faith.	Certainly that is not put in the supporting affidavit, although there is a suggestion that the plaintiffs were not allowed to put to a meeting on
19 June that the defendants were acting unconstitutionally.


The defendants deny that; but, in any event, say that the meeting was called for one specific purpose; to seek the views of the members about the desirability or otherwise of erecting a verandah at the church.
Furthermore, the defendants say, and this does not seem to
be denied, that the unconstitutional actions, if they are such, which are complained of, took place and were known at
the latest by 7 December 1987; since when the council has been in its existing form.	Yet the plaintiffs took no action until June 1988 shortly before the time of elections.

The plaintiffs deny that their actions are motivated by any political or tactical considerations related to the elections, and say that they conceive it to be their duty to seek the court declarations.	The defendants, I think with some justification, say that since within a fortnight there will be a properly elected council, and since no specific remedy is now sought other than the declarations, there is no reason for immediacy.		If the defendants have acted unconstitutionally that fact may as well be proved in the proper time as now, and the court should not concern itself with allegation and counter allegation at a time of election.

I must confess to some concern at the haste with which these proceedings have been brought on, when the facts out of which the dispute arises had been known for 6 months. Some mention has been made of the doctrine of laches, but that doctrine is more appropriate for the exercise of discretion in the substantive proceedings.	I use the fact of delay on a different basis, namely as a factor in the exercise of my discretion to grant or refuse the dispensation sought under rule 45.05 (2)(a).
Similarly the equitable doctrine that he who seeks equity must come with clean hands is mentioned.	The precise extent and relevance of such a doctrine may be examined in later proceedings, but it is not germane to the immediate application before me.

However, and without being unduly censorious, I note that the present proceedings only commenced after some disputes in the cormnunity had taken place, which had resulted in court proceedings, and that the affidavits presently filed on both sides indicate a regrettable increase in tension between the plaintiffs and the defendants.	It would be extremely naive to assume that the present proceedings were unrelated to that dispute and one must have some reservations about the sense of urgency maintained by the plaintiffs.

If the defendants have acted unconstitutionally, (which is a matter very much in debate), I see nothing in the material before me which suggests mala fides and nothing to suggest they have used their position to the detriment of the community.

I am not impressed by the argument that the plaintiffs urgently require a court ruling on the matters raised, when a new and presumably validly elected and, (insofar as this regrettably ill drawn constitution





permits), constitutionally pure council will take over in 2 weeks; and when no act of misfeasance is alleged against the defendants, other than a possibly mistaken view of procedures under the constitution.	The plaintiffs are not deprived of their remedy.	They may pursue it.

I cannot view the matter as so urgent that the time of this court be taken for what might be several days, to the detriment of other cases, merely to interpret a constitution which, in any event, needs drastic revision; to announce some possible past irregularity, upon which nothing immediate seems to depend; for the supposed benefit of an electorate which, composed as it is, of descendants of the first of the great democracies, will exercise its own judgruent without the court's assistance; and with, I would hope, the calm of Pericles and the wisdom of Socrates.

Although urgency is not the only matter which the court may take into account in the exercise of its discretion, it is the main plank of the plaintiffs' argument in this case.	I am not persuaded that the case is sufficiently urgent to warrant the exercise of my discretion to grant the dispensation sought.

It is, however, also argued that the proceedings should now be heard to save time and expense of the parties. It is regrettably true that much time has already been spent





in elucidating just why the dispensation should be given; and many of the arguments which will be raised later have been at least foreshadowed.	But I cannot accept that as an argument that the whole matter now be heard.		Indeed, if I did, it would be an encouragement for those who wish to obtain priority to dress up their arguments and present a complexity to the court on a simple matter.	The argument has about as much attraction and validity as that of a noisy queue jumper.

What I have already heard convinces me that the case might take several days, and I am doubtful that time and expense would be saved; because the arguments would need to be examined afresh and in depth.	There are no matters which, in my view, can affect my discretion in favour of the plaintiffs.	In my view the plaintiffs have not established that the court should dispense with the requirement of
rule 5.03 and authorise the plaintiffs to commence a proceeding by originating motion in Form SC.

The application is refused and I order that the plaintiffs pay the defendants' costs.

I add one matter.	I have refrained from making one or two observations which might be made, in the hope that the parties here might not get themselves further embroiled. It would be regrettable if this community were shaken with
14

the sort of arguments which seem to be foreshadowed, and I express my wish that goodwill on both sides will prevail.

I have no knowledge of modern Greek, and I therefore apologise for my pronunciation of the ancient Greek saying which I now mention:
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which, translated, is "Conciliation is profitable, but strife begets strife."

The order, then, is that the application of the plaintiffs is refused, the plaintiffs to pay the defendants' costs.

