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During the hearing a question has arisen as to the operation of rule 33 in circumstances which I shall set out. It seems to me that the position is really quite clear.
These rules are, of course, very useful rules for allowing for exchange of medical reports and a process whereby a


medical report can be relied upon, in certain circumstances, without calling the person who made the report.

When one looks at rule 33.07, 33.08 and 33.11 a pattern presents itself which normally would cause no difficulties at all and the pattern is this: that if it appears that a party is going to rely upon a medical report then it is open to the other	party to seek that the person who made the medical report be cross-examined.	The principle seems to me exactly the same principle as applies where affidavit evidence is permitted, that if one party files an affidavit it is open to the other party either to accept that affidavit or to indicate that he wishes the deponent to be cross-examined.

I should add that the sanction, of course, if the deponent is not produced for cross-examination, is that normally the deponent's affidavit will not be received.
Similarly, if the person who made the medical report is not produced for cross-examination after a request, then the sanction is that the report is not receivable, and that appears in 33.11(3).

The difficulty is in the terms of rule 33.07(1)(a) and (b) and would not normally arise; but one can certainly envisage cases, of which this may be one, in which it might arise and, as Mr Reeves points out, there is a differentiation between a plaintiff and a defendant under
this rule.	A plaintiff is required to serve a copy of a medical report which he intends to tender, or the substance of which he intends to adduce in evidence, that is sub-rule (l)(a).

The defendant, however, under sub-rule (1)(b): "shall serve a copy of a medical report in his possession custody or power".	On a literal reading of that, and I can think of no reason why it should not be construed literally, the obligation is on the defendant to present to the plaintiff all medical reports in its possession including, of course, medical reports which the defendant may consider adverse to its case and does not wish to tender in evidence.

Pursuant to rule 33.11(2):


"Unless the court otherwise orders, the party on whose behalf a copy of a medical report is served, shall cause the medical expert to attend at the trial of the proceeding to be cross-examined, if notice that such attendance is required is served on the party by another party, not later than 14 days before the commencement of the trial."


Mr Hiley is submitting that, assuming that the defendant serves on the plaintiff medical reports, amongst which there may be a medical report adverse to the defendant, the plaintiff need only request the defendant to cause the medical expert, who prepared that medical report, to attend at the trial of the proceeding to be
cross-examined.
What follows from that, as Mr Reeves points out, is that a witness who would be expected to be adverse to the defendant's case, must be presented by the defendant to be cross-examined by the plaintiff, in circumstances in which one would assume that the cross-examination would be of a very friendly variety; and it would seem that the defendant may not itself cross-examine that witness unless it could have that witness declared hostile.	Since the witness would be a medical expert giving an impartial opinion, it would seem highly unlikely that the defendant would succeed in getting that witness declared hostile.

Now that, on the face of it, is far too much of a good thing; and it seems to me that the control lies in the phrase in r. 33.11(2): "unless the court otherwise orders". It seems to me that if a defendant is served with a notice to cause to attend for cross-examination a medical expert who has prepared a medical report which the defendant would not wish to rely upon, the defendant's remedy is to move the court to refuse so to order.

It is probably also the scheme of the rules - although this admittedly does not appear with clarity, but I think sufficiently - that if the plaintiff does still wish to rely upon the adverse medical report presented by the defendant - adverse that is to the defendant's interests - it should formally serve that report, again under rule 33.07(1)(a), upon the defendant; thereby making it perfectly
-


clear that the plaintiff desires to rely upon that medical report.	If that is done, then rule 33.11 can come into play and the defendant can be placed in the position of seeking to cross-examine that expert.	Then it seems to me that no unfairness occurs on either side.

That seems to be the reason for the expression: "Unless the court otherwise orders", which gives the court a discretion to refuse to order that the medical expert attend at the trial to be cross-examined in the circumstances I have set out.	No doubt the court would not exercise its discretion adversely if the procedure which I have mentioned was followed by the plaintiff; that is of, in effect, adopting the adverse medical report as its own and so notifying the defendant.

I notice that in New South Wales the rules have provided for this contingency because Pt. 36.13(A) of the New South Wales Rules speaks, in sub-paragraph (3), of an "evidential medical report", and that is defined as a statement by a medical expert which is intended by the party serving it to be adduced in evidence in chief at the trial. No distinction is made between the plaintiff and the defendant for that purpose.

Similarly, in what seems to be a recent amendment to the Victorian Rules, from which these rules are derived, there is now under the Victorian Rules 33.11, two sub-rules





which do not appear in the Northern Territory Rules.	They are sub-rules (4) and (5).	Sub-rule (4) states that:

"If	a medical report is tendered by the party who served a copy of the report, that party shall cause the medical expert who gave the report to attend at the trial of the proceeding to be cross-examined if notice that such attendance is required is served on the party by any other party." (Emphasis added)


And sub-rule (5) reads that:

"If	a medical report is tendered by a party on whom a copy of the report was served that party shall cause the medical expert who gave the report to attend at the trial of the proceeding to be cross-examined, and if the medical expert does not attend the court may order that the medical report be not received in evidence." (Emphasis added)


So it seems that Victoria and New South Wales have provided specifically for the contingency which may have arisen here; but the rules in the Northern Territory, while not specifically providing for that contingency, give the court a discretion to rule in circumstances where what would seem to be otherwise an obvious unfairness would exist.

Those, gentlemen, are my general remarks.	How far they apply to the circumstances here, I do not know, but I hope they are of some assistance.

