GAINS v DAY & ANOR RULING ON EVIDENCE
Supreme Court of the Northern Territory of Australia Martin J.
30 November, 21 December 1988

Practice & Procedure - Rules of Court relating to medical reports - Interaction with Rule in Browne v Dunn - Medical report served - No request for Doctor to attend for
cross-examination - Evidence adduced to contradict report - Notice given of intention to adduce - Rules of Supreme Court 33.07(1)(a), 33.08(5), 33.11

Evidence - Rule in Browne v Dunn - Whether in breach of - Failure of defendant to put in cross-examination contradictory medical opinion - Plaintiff on notice of defendant's intention to adduce opinion

Cases followed:
Bulstrode v Trimble (1970) VR 840
Browne v Dunn (1894) 6 R 67

Cases distinguished:

McBay and Director General of Social Security unreported decision of Wilcox J. Federal Court
Precision Plastics v Demir (1975) 132 CLR 362

Cases referred to:
Allied Pastoral Co v FC of T (1983) 44 ALR 607




Counsel for Plaintiff Solicitors for Plaintiff
Counsel for First Defendant Solicitors for First Defendant
 
Mr A Wyvill Mildrens
Mr P J B Tiffin Loftus & Cameron



rnar880048a
file_0.bin







mar880048a
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 111 of 1986

BETWEEN:
PATRICIA ALEXIA GAINS
(an infant) by her next friend DONALD RICHARD BONSON
Plaintiff

AND: CAROL DAY

AND:
 


First Defendant

WENDY VIOLET AMY GAINS
Second Defendant



CORAM:	MARTIN J.


RULING ON EVIDENCE





This ruling concerns the relationship between the Rules of Court concerning medical reports and the rule in Browne v Dunn.

The relevant Rules are:


33.07(1)(a) SERVICE OF REPORTS

"a plaintiff shall serve a copy of a medical report in his possession, custody or power which he intends to tender or the substance of which he intends to adduce in evidence at the trial ...


33.08(5) TIME FOR SERVICE

Except with the leave of the Court or by consent of the parties, a party shall not except in
cross'-examination adduce evidence from a medical expert on medical matters unless the evidence is disclosed by a copy of a medical report served in accordance with this Order.

33.11 MEDICAL REPORT ADMISSIBLE

	Where a copy of a medical report is served under rule 33.08, the report is admissible as evidence of the medical expert's opinion and, where the medical expert's oral evidence of a fact on which the opinion was based would be admissible, as evidence of that fact.


	Unless the Court otherwise orders, the party on whose behalf a copy of a medical report is served shall cause the medical expert to attend at the trial of the proceeding to be cross-examined if notice that such attendance is required is served on the party by another party not later than 14 days before the commencement of the trial.


	Where a medical expert in respect of whom a notice is served under subrule (2) does not attend for cross-examination, the Court may order that the medical report be not received into evidence."



It is not argued that the conditions precedent to the operation of r.33.11 have not been complied with.

The plaintiff tendered, and I admitted into evidence, a series of statements in writing of Mr Yaksich, a medical expert, concerning her.	The doctor was not required to attend for cross-examination.

At this stage I need say no more concerning the plaintiff's case than that it arises from an incident in
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which she claims to have suffered injury as a result of a collision between a motor cycle, on which she was riding as a pillion passenger, and a motor vehicle, ridden and driven respectively by the second and first defendant.	She alleges that as a consequence she suffered an injury to her head
giving rise to headaches and memory loss which, in addition to compensable pain, have caused her damage in that she has been disabled in her secondary school education by reason of her inability to concentrate on her work and retain all that she learnt.	The result, so she claims, is that she has not been able to achieve the level of education which she would otherwise attain, and thus has sustained loss entitling her to damages beyond the amount which she would be awarded for the general damages attributable to the headaches and memory loss alone.	I make it clear, if it be necessary, that I make no findings of pain in respect of any of these matters at this stage.

Mr Yaksich's statements, provided to the plaintiffs' solicitors, in so far as they are presently relevant, read as follows:

14 June 1984

"OPINION:	As a result of the motor vehicle accident this young woman sustained a significant head injury and was not fully conscious for some considerable time.	She has been left with some recent type memory problems which I would regard as being directly related to the motor vehicle accident.	There may be some further improvement in her short term memory, and headache, but I would
not expect this to be marked to any great extent and she is likely to continue with this disability on a permanent basis.

I have read the Psychologist's report that you have supplied me with.	Although I could not disagree that there may be some educational and/or emotional factors involved, it would seem from the severity of her head injury and her condition immediately following the accident that there was some significant injury to her brain which she has largely recovered from but I would accept that the memory and headache problem are directly related to the head injury.

23 July 1987

ON EXAMINATION: No neurological deficit was found on a complete survey.	She appeared to have made a reasonably good recovery from the head injury.

I would regard her as suffering with post traumatic headaches directly related to the head injury and I would not expect any further improvement at this stage.	She also suffers with dizziness from time to time and this is likely to continue and cause her difficulty from time to time.	This problem is also directly related to the head injury, but at present I would advise no further investigation or treatment.

26 November 1987

As mentioned in my previous report I would expect her headaches to continue and I do not anticipate that there will be any further improvement at this stage.	The dizziness is also likely to continue, and as mentioned previously I feel that these problems are directly related to the head injury she sustained in the motor vehicle accident.

14 March 1988

ON EXAMINATION: As mentioned in the previous reports this woman sustained a significant closed type head injury with loss of consciousness and she has been left with post traumatic headaches and dizziness.	At this stage I would expect no further improvement in her condition and she will be left with these problems as a permanent residual disability."
It will be seen that Mr Yaksich's statements are supportive of the plaintiff's case, in so far as the headaches and memory loss are causally related to the accident.


Solicitor for the first defendant arranged for the plaintiff to be examined by Mr North, another medical expert, a copy of whose statement was provided to the plaintiff's solicitor prior to trial, and included the following:


"Opinion

With respect to the headaches, I would be quite optimistic about this side of her complaints.	It is quite common for patients to have this sort of headache following a head injury but the usual clinical course is for the headaches to gradually resolve, a process very often facilitated by settlement of the medico-legal process.	Her headaches are characteristic of a tension or frowning headache.

She does have some complaints in the field of memory and I would have liked to have had access to the neuropsychological testing performed recently. The length of post traumatic amnesia indicated a moderate severity of her head injury and it is quite possible for there to be memory defects which could be attributed to the head injury.	Her bedside testing of memory was in fact well done and I would be surprised if the memory defect was anything more than mild.	Her good school results two or three years ago would indicate to me that any cognitive damage in the memory field is likely to be in the mild category only.	I think that any deterioration of recent school performance cannot be attributed to the head injury itself although the tension headaches may be currently producing some impairment of her school performance which in my opinion is likely to be only a temporary phenomenon."
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In his oral evidence Mr North gave a firm opinion that a head injury was not the cause of the plaintiff's headaches.


The plaintiff required Mr North to attend before the Court for cross-examination.	Counsel for the first defendant called Mr North and sought to tender his report. Counsel for the plaintiff immediately objected to the tender in so far as the opinions expressed therein differed from the opinion expressed by Mr Yaksich.	The objection was based upon what counsel for the plaintiff perceived to be the operation of the rule in Browne v Dunn.	With the consent of counsel for the plaintiff, and so as to avoid
Mr North being unduly delayed in the giving of his evidence and returning to Adelaide, I decided to receive the report and any further evidence the doctor might be invited to give, provisionally.	That is, to receive the evidence subject to the hearing of further argument from counsel for the parties and ruling upon the issue.

The plaintiff's counsel also objected to certain evidence of Mr Bailey, a psychologist, in so far as it might contradict the opinion of Mr Yaksich.	I dealt with those objections on the same basis as those concerning Mr North.

What the plaintiff says, in support of the argument to exclude the contradictory evidence of Mr North and Mr
file_3.bin








Bailey, is that the defendant not having called Mr Yaksich to be cross-examined, and thus, he having not been
cross-examined on the apparently conflicting opinion of Mr North and Mr Bailey, their evidence should not be admitted.

The reports are admissible as evidence of the medical experts opinion the same as evidence of that opinion given viva voce in Court would have been admissible.

The contents of the rule, in Browne v Dunn, numerous cases in which it has been considered, and a number of important observations upon it are set out in a most extensive review by Hunt J. in Allied Pastoral Co v FC of T (1983) 44 ALR 607 commencing at 623.

Lord Herschell LC., in Browne v Dunn (1894) 6 R 67 at pp. 70 - 71, said:


"Now, my Lords, I cannot help saying that it seems to me to be absolutely essential to the proper conduct of a cause, where it is intended to suggest that a witness is not speaking the truth on a particular point, to direct his attention to the fact by some questions put in cross-examination showing that that imputation is intended to be made, and not to take his evidence and pass it by as a matter altogether unchallenged, and then, when it is impossible for him to explain, as perhaps he might have been able to do if such questions had been put to him, the circumstances which it is suggested indicate that the story he tells ought not to be believed, to argue that he is a witness unworthy of credit.	My Lords, I have always understood that if you intend to impeach a witness you are bound, whilst he is in the box, to give him an opportunity of making any explanation which is
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open to him; and, as it seems to me, that is not only a rule of professional practice in the conduct of a case, but is essential to fair play and fair dealing with witnesses.	Sometimes reflections have been made upon excessive cross-examination of witnesses, and it has been complained of as undue; but it seems to me that a cross-examination of a witness which errs in the direction of excess may be far more fair to him than to leave him without cross-examination, and afterwards to suggest that he is not a witness of truth, I mean upon a point on which it is not otherwise perfectly clear that he has had full notice beforehand that there is an intention to impeach the credibility of the story which he is telling.	Of course I do not deny for a moment that there are cases in which that notice has been so distinctly and unmistakably given, and the point upon which he is impeached, and is to be impeached, is so manifest, that it is not necessary to waste time in putting questions to him puon it. All I am saying is that it will not do to impeach the credibility of a witness upon a matter on which he has not had any opportunity of giving an explanation by reason of there having been no suggestion whatever in the course of the case that his story is not accepted"


Similarly, Lord Halsbury at pp. 76- 77.	Lord Morris concurred, although guarding himself against laying down any hard and fast rule as regards cross-examining a witness as a necessary preliminary to impeaching his credit. Lord Bowen did not expressly make any statement of general principle.

As already noted Hunt J. undertook a review of a large number of cases in which Browne v Dunn has been considered and applied in the circumstances of the particular case.	Given the variety of circumstances in which the issue can arise I would, with respect, agree with
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Lord Morris in regard to laying down hard and fast rules. For example, there may be differences of approach in applying the rule in criminal cases and where the issue is first raised in closing address.	Neither of those circumstances arise here.	Both plaintiff and defendant have closed their case, but depending on my ruling either party may yet seek to have Mr Yaksich called to give evidence in chief viva voce or for cross-examination.

In addition to the reasons for decision of Hunt J., and to cases referred to, counsel for the plaintiff also referred me to the unreported decision of Wilcox J. in the Federal Court, McBay and Director General of Social Security.	However, I do not derive any assistance from that case, since it concerned evidence in writing, admitted without objection, and which evidence was uncontradicted.
In those circumstances His Honour held that the Tribunal whose decision was being reviewed by him, was bound to accept the evidence.	That is not the case here.

Of all the cases referred to by Hunt J., it seems to me that that decided by Newton J. in Bulstrode v Trimble (1970) VR 840 is the closest in point.	The Justices Act Rules of that State provide that a party may use at the hearing, an affidavit by any particular witness or as to particular facts, provided that, at least three clear days before the hearing he gives notice of his intention so to do
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and delivers a copy of the affidavit to the party against whom it is intended to be used, and that party does not at least two days before the hearing give notice to the other that he objects to the use of the affidavit.

At the hearing of a special summons and
counter-claim arising out of a motor vehicle accident the complainant's evidence was contained in an affidavit filed pursuant to the rules.	The complainant did not appear, and his solicitor did not seek an adjournment to enable him to be called, so that he was not cross-examined.	The defendant did not avail himself of the procedure whereby he could object to the affidavit but gave evidence and called witnesses to contradict the circumstances set out in the affidavit.	The magistrate accepted the defence evidence, dismissed the complaint and found for the defendant on the counter-claim.

In my opinion, the purpose of the Rules of this Court, is, as His Honour put it at p. 845, in that case "to enable matters which are not in controversy to be proved with a minimum of inconvenience and expense", but such evidence is open to contradiction by evidence adduced by the other party "in the same way as would be any other evidence adduced by the former party".	The Rules of this Court provide that the statement of the medical expert may be used as evidence, not conclusive evidence, and I do not consider
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that the failure of a party to call upon his opponent to produce a medical expert, whose statement is put in evidence, for cross-examination amounts to an admission of
the truth of the facts or opinion set forth in the statement.


To further adapt what Newton J. said at p. 845, if a party who proposes to or has put a statement in writing before the Court pursuant to the Rules, were to find prior to or at the hearing that the other party proposed to adduce, or adduced evidence to contradict it, then it is open to him to call or apply to call the maker of the statement to give oral evidence and be subject to
cross-examination, and to apply for an adjournment which might be necessary in order to have the expert attend.	The Court would consider all the circumstances and make such orders as it thought fit in the exercise of its discretion, including appropriate orders as to costs.	As His Honour observed the fact that a party against whom the affidavit was used had failed to object to the use of the affidavit might in some cases at least operate to his detriment, particularly if he had failed to notify the other party of his intention to adduce evidence in contradiction of the affidavit, and if the other party had no reason to suppose that such evidence would be adduced.	I consider that the same guidance applies in relation to the provision of a statement upon which it is intended to rely as opposed to an affidavit there under consideration.
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Here, as in that case, the plaintiff had notice, by way of delivery by the defendant of her medical expert's statement, at least, that the defendant intended to adduce evidence to contradict the plaintiff's expert.

In my view, the defendant has not acted unfairly, the first aspect of the rule in Browne v Dunn.	The plaintiff was on notice that the opinion of Mr Yaksich was to be called in question.	It was then up to the plaintiff to decide whether to call Mr Yaksich, but failed to do so. She can not object that the defendant failed to require him to attend for cross-examination.	The evidence of Mr North and Mr Bailey, in so far as it sought to contradict that of Mr Yaksich was, certainly, objected to, but no application was made for an adjournment to enable Mr Yaksich to be called, that because the plaintiff's counsel initially took a view of the application of the rule in Browne v Dunn which I consider to be untenable.	The fact of  the  objections, upon which I now rule, was as well, I think, based upon a misconception of the rule and the Rules of Court.	As I have said the Rules make the statement admissible in evidence, but not conclusive.	The plaintiff was on notice that the evidence of Mr Yaksich, as contained in his statement, was under attack.	It is not open to her to claim that the defendant was unfair in failing to require the specialist to attend for cross-examination, when, faced with the prospect of contrary evidence being called by the defendant, she
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decided not to call her expert to give his evidence viva voce and thus enable the defendant to properly undertake cross-examination of the witness.	Had Mr Yaksich given his evidence viva voce, and not been cross-examined, the position may be different.	Where one party gives to the other a statement in writing of a medical expert under the Rules, thereby informing the other party that he does not propose to call the expert to give evidence viva voce and thus deprive the other party of the opportunity of
cross-examining the expert, there is no reason why the other party, having given notice that he intends to call contradictory evidence, should not accept the loss of that opportunity and not require the expert to attend for
cross-examination, if he thinks it will advance his own case.	Otherwise "would be to impose upon a party to litigation a compulsory concern for the efficient presentation of his adversary's case which would be unreasonable" (Bulstrode v Trimble p. 850).

Accordingly, I am unable to hold that the defendant acted unfairly in deciding not to require Mr Yaksich to attend for cross-examination.	The plaintiff being on notice that his opinion was at least likely to be contradicted should have called him.	Accordingly, what has been described as the first aspect of the rule in Browne v Dunn has not been breached by the defendant (Bulstrode v Trimble at p. 846 and Allied Pastoral Co v FC of T p. 625).
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Evidence of the defendant's expert, contradictory or tending to contradict the evidence of Mr Yaksich, is admitted.


The second aspect of the rule relates to the weight or cogency of the evidence.	Newton J. put it this way:	"In this aspect the rule says no more than that if a witness is not cross-examined upon a particular matter, upon which he has given evidence, then that circumstance will often be
very good reason for accepting the witness' evidence upon that matter.	I have used the word "often" advisedly, because if a witness's evidence upon a particular matter appeared on his evidence in chief to be incredible or unconvincing, or if it was contradicted by other evidence which appeared worthy of credence, the fact that the witness had not been cross-examined would, or might, be of little importance in deciding whether to accept his evidence" (Bulstrode v Trimble p. 848).	See also Hunt J. at p. 625 in the Allied Pastoral Co case, who raised a question as to the effect of the decision in the High Court in Precision Plastics v Demir (1975) 132 CLR 362.	That was a case in which the plaintiff's evidence on a particular point was not the subject of cross-examination and the defendant called no evidence.	With respect, I do not think that it alters the correctness of the propositions set out above, in a case such as this.
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Accordingly it will be my task, in due course, to weigh up the evidence of Mr Yaksich with all of the evidence in the case including that of Mr North and Mr Bailey.
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It seems to me that the rule or rules are as equally applicable in these circumstances as if Mr Yaksich had given his evidence in open Court and not been
cross-examined on the point upon which contradictory evidence is now sought to be admitted.	The defendant has not taken the opportunity of having the specialist called so that he might be cross-examined.

Looking at what Hunt J. had to say and Peter Gillies in Law of Evidence in Australia, pp. 129 - 132 it seems to me that the following guidance relevantly applies:

	There is no legal compulsion on a party to cross-examine.


	Contrary evidence, or opinions, should be put by a cross-examiner to the witness whose evidence is to be called in question.


	Failure to do so may not carry otherwise adverse consequences if the witness, or party calling the witness, has notice beforehand of the matter to be contested through the course of previous evidence. I would extend that consideration to a case where, under the Rules, the cross-examining party has complied with r.33.08 by serving a copy of medical reports to which r.33.07 applies.	By doing so the
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opposite party has notice of matters in dispute and so may make his election as to whether to call his medical witness.	The fact that a report has been served in compliance with the rules does not prohibit a party calling the doctor who prepared it.	To do so where not required by the opposing party may have consequences in costs.	But if the party on whose behalf the report is served is on notice, in accordance with the rules, that the opinion is disputed by the opposing party, then I do not think that the potential effect of the rule in Browne v Dunn will necessarily apply.

	If the party seeking to rely on the medical report is not on notice as to a dispute, then Brown v Dunn and its emanations come into play.	The rules are not of law, but of practice or procedure.	Except in some cases, which appear to be in the criminal jurisdiction, it does not seem that the

cross-examiner in default is debarred as a matter of law from calling the contrary evidence.

	That evidence, however, might be regarded as being of less weight than it might otherwise be if the evidence of the witness under attack has not been relevantly cross-examined.	It might more readily be inferred that that witness spoke the truth, or,
file_15.bin



file_16.png








in a case such as this, that the repoJ:"l:''' ighBJ'more readily be accepted or be regarded with a greater degree of assurance, or that it would be unfair to disbelieve that evidence.


	Depending upon all the circumstances it may be appropriate to enable the party relying upon the report of the doctor who has not been called upon to appear for cross-examination, to call the doctor to give evidence viva voce, in rebuttal of the evidence received contrary to his opinion.	Costs, would again depend on all the circumstances.


The rules are designed to advance the objectives set out in r.1.10, that is, that the Court shall endeavour to ensure that all questions in the proceedings are effectively, completely, promptly and economically determined.

The rules of Court here under consideration, and the discretionary rules of practice and procedure to be applied, must work together in the interests of justice and with a view to efficiency and cost saving.

Orders for costs between party and party can be tailored to meet the justice of the situation.

