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REASONS FOR JUDGMENT
(Delivered the 11th day of April 1990)


This is an application on summons by the defendant that the amended Statement of Claim filed by the Plaintiff be struck out.

The Plaintiff commenced proceedings by specially endorsed Writ issued on 31 August 1987. The Statement of Claim endorsed on the Writ reads as follows:

	Pursuant to the terms of the Deed dated

29 October 1986, the Plaintiff loaned to the defendant the sum of $40,000-00 to assist the defendant in purchasing a property in his sole name at Lot 4098 Catalina Road, Palmerston in the Northern Territory of Australia.
	Pursuant to a letter to the Defendant dated

20 November 1986, the Plaintiff, by his solicitors, demanded repayment of the monies


referred to in paragraph 1 hereof, but the Defendant has failed and/or refused to reply the same.


(I interpolate that the expression "by his solicitors" should obviously be "by her solicitors").

The Plaintiff claimed $40,000-00 interest and costs.


The Writ was served on the defendant on 1 September 1987.	He failed to enter an appearance and judgment was entered against him for $40,000-00 plus costs and interest on 16 September 1987.	However, it seems his failure to enter an appearance was due to the inadvertence of his solicitors and, by consent, the judgment was set aside on terms on 8 October 1987.

The Defendant entered an appearance on 16 October 1987 and delivered a Defence and Counterclaim.	The Plaintiff delivered a reply and Defence to the Counterclaim and the pleadings were closed on 23 August 1988.

A trial date was fixed for 31 May 1989 and on that date the Plaintiff appeared before me.	The Defendant was called and did not appear.	The Defendant's solicitor appeared as a matter of courtesy, informing me that he had communicated with his client twice and telephoned his client's mother 3 times, but the Defendant had not responded.	He asked leave to withdraw, which was granted.
In the earlier proceedings to set aside the Judgment in Default of Appearance, the Defendant had raised an arguable defence which he then raised in the pleadings. The Defence was this.	The Statement of Claim sought
$40,000-00 pursuant to the terms of a deed.	There is no contest that that was a deed dated 27 October 1986, a copy of which was exhibited to the affidavit of the Defendant's solicitor sworn 2 October 1987 on the application to have Judgment in Default of Appearance set aside.

That deed was acknowledged by the Plaintiff when she gave evidence before me.	Clause 5 of that deed acknowledged that a property at Palmerston had been acquired by the Defendant for the use and occupation of himself and the Plaintiff and with a contribution from the Plaintiff of
$40,000-00.	Clause 5 further provided that:


"In the event that the property is sold, or otherwise disposed of, it is agreed that after the payment of any mortgages, rates, taxes or other debts attaching to the said land, the sum of
$40,000-00 is to be repaid to {the Plaintiff) and any remaining proceeds from the sale or disposition of the property are to be divided equally between the parties."


It appears that the property, which was mortgaged, was sold, and, save for some small sums which may be in dispute, the bulk of the proceeds were applied to the repayment of the mortgage.	The Defence was apparently delivered before the property was sold and pleads, by paragraph 6:
"That the sum of $40,000-00 was not due and payable until the sale, and then only from the available proceeds of sale and not otherwise."


In reply, the Plaintiff set out the sale of the property and then alleged that the Defendant had failed,

"pursuant to his obligations in the deed of 26 October 1986, or at all, to repay to the plaintiff the sum of $40,000-00, which sum
still remains due and outstanding."	(Emphasis added.)


In the proceedings before me on 31 May 1989, I asked how the Plaintiff put her case in view of the terms of clause 5 of the deed.	Her counsel replied that that clause provided a contingency in which the funds would be repaid, but that would not be the only circumstance in which the funds would be repaid.		He said that the Plaintiff put the case on the basis that:

"There is, notwithstanding what might occur upon the sale of the agreement (sic, - presumably he meant property), a straight indebtedness."


The Plaintiff also gave evidence to the effect that the advance of $40,000-00 was a loan and that the Defendant had promised to repay her in any event.
A letter from the Plaintiff's solicitors to the Defendant dated 20 November 1986 was exhibited, which referred to the agreement but demanded the repayment of
$40,000-00 as money lent.	The Plaintiff gave evidence that she had not been repaid any part of the $40,000-00 by the Defendant.

On the evidence I gave Judgment for the Plaintiff in the sum of $40,000-00 plus interest and costs.

On 2 February 1990, the Defendant applied that Judgment be set aside and for the appropriate extensions of time to do so.	In an affidavit filed on his behalf he swore that he had not received the communications of his solicitor before the date of trial; that his mother had received letters and telephone calls but did not inform him; that he had not been in regular communication with her, and that she was a woman who had difficulty in understanding  English; that he had been informed earlier by his solicitor that the matter appeared to have "died a natural death", as the Plaintiff had not pursued her claim; and that he had moved from Darwin in February 1989.

He admitted that a Bankruptcy Notice had been served on him in about September 1989, but he was then involved in maintenance proceedings with the Plaintiff and, apparently on the advice of his then solicitor, desired to
conclude the maintenance proceedings before taking action on the Bankruptcy Notice.	He says his solicitor checked regularly with the Federal Court to ascertain whether or not the Plaintiff had applied for a Creditor's Petition.	When that was filed, he entered a Notice of Opposition.	He maintained that he had a good Defence to the Plaintiff's claim and referred to clause 5 of the deed.	He gave details of the sale of the land and the payment of the bulk of the proceeds to the mortgagee.

On that material, and absent any answering affidavit from the Plaintiff, the Judgment was set aside on terms.		In view of the Plaintiff's evidence, leave was given to the Plaintiff to amend the Statement of Claim within 14 days.	It is conceded that that order did not mean that the terms of any amendments, which of course were not before the Court on that occasion, could not be challenged by the Defendant.

The amended Statement of Claim was filed on
28 March 1990 and is certainly in different terms from the original.	It alleges a request of the Plaintiff by the Defendant of a loan of $40,000-00 to assist him in purchasing a property at Palmerston; that the Defendant repeatedly promised to repay on request; that the Plaintiff paid the Defendant the sum of $40,000-00; that upon the Plaintiff subsequently requesting repayment, the Defendant
promised to repay on numerous occasions but failed to do so, even after a letter of demand by the plaintiff's solicitors. The Plaintiff seeks repayment or alternatively damages.

As to the deed, the Plaintiff pleads in paragraph 6 what I assume to be an allegation that she signed the agreement under the undue influence of the Defendant; and by paragraph 8, the Plaintiff seeks that the terms of the agreement be avoided.

In my own view, paragraphs 6 and 8 may not be sufficiently pleaded for the relief sought and may need further amendment; and the relief sought should also be sought as one of the orders sought in paragraph 9; but that is peripheral to the present issue between the parties.
That issue is raised by the Defendant's summons which seeks that the Amended Statement of Claim be struck out.

The basis of the Defendant's argument, put shortly, is that the Statement of Claim raises a new cause of action which is barred by the Statute of Limitations, and an extension of time has not been sought, nor does the Statement of Claim or the Writ contain the endorsement required by S.44(4) of the Limitation Act.

Mr Ford, for the Defendant, submits that by its very terms the Statement of Claim pleads an agreement either
in mid-July 1986, (paragraphs 1 and 2); or 19 August 1986, when it is alleged the payment was made (paragraph 3); or, at the very latest, shortly before 31 October 1986[ since it is alleged that the Defendant promised to repay the loan on numerous occasions prior to 31 October 1986, but failed to do so (paragraph 5).

Any of these dates means that the cause of action alleged, being an agreement for a loan, was out of time from at least 31 October 1989, and the amended Statement of Claim was filed on 28 March 1990.

Mr Ford concedes that the claim of undue influence in paragraph 6 is not similarly debarred, but he submits that if paragraphs 1 to 5, &   7 and paragraph 8 (insofar as it seeks repayment of monies advanced), and 9, are removed as being all relevant to the loan agreement, and one is left only with paragraph 6 and part of paragraph 8, that claim has really nothing to sustain it and by itself would not advance the Plaintiff's cause.

Furthermore, Mr Ford submits that the Plaintiff is still bound by the rule in Weldon v Neal, (1887) 19 QBD 394, which provides that a Plaintiff will not be allowed to amend by setting up fresh claims in respect of causes of action which since the issue of the Writ have become barred by the Statute of Limitations.	That rule was abrogated by S.48A of
the Limitation Act, inserted by S.20 of the Supreme Court (Rules of Procedure) Act 1987, to allow the Court to exercise a more liberal right to amend if satisfied that the other party would not be prejudiced in his Defence in a way that could not be met by an adjournment, and award of costs, or otherwise.	See now Rule 36.01 and 36.06.

But S.48A of the Limitation Act (introduced by S.20 of the Supreme Court (Rules of Procedure) Act (1987)), provides that:

"This section does not apply to an amendment in a proceeding commenced before the commencement of this section."


S.48A came into force on the date the Supreme Court (Rules of Procedure) Act received assent, and that date was
13 October 1987.


The proceedings here commenced by Writ filed
31 August 1987.	Hence the rule still applies, and Rule 36.01(6), does not avail since it does not apply to a "pending proceeding", {Rule 1.07).	A "pending proceeding" is defined in Rule 1.01 as, "a civil proceeding in the Court to which, immediately before the commencement date, the former rules applied".


Hence, if the amendments raise a new cause of action, otherwise statute-barred, the rule in Weldon v Neal must apply unless the case can be brought into one of the "very peculiar circumstances", to use Lord Esher's phrase, which would constitute an exception.

As Toohey J. says, in Bradshaw v Hair Transplant Proprietary Limited (1986) 70 A.L.R. 503:


"It is not for me, sitting at first instance, to fly in the face of formidable authority that the rule in Weldon v Neal still exists."


But there is a great deal of authority that amendments which do not amount to new causes of action may be permitted even if made after the expiration of the relevant limitation period.	In Goldski v Kirk (1987) 72
A.L.R. 443 at 457 Ryan J., in concurring with Kelly J., remarked that the distinction between an amendment which raises a new cause of action or a "new set of ideas", and one which merely gives different or additional particulars of what is essentially the same case, is not always easy to draw.	Not only in Kelly J. 's judgment in that case (commencing at p.444) but in several other cases (e.g., Harris v Raggatt (1965) V.R. 779) have examples from case law been collected in extenso to demonstrate that the borderline is by no means clearly drawn.	The test propounded by Kelly J. (and which I respectfully adopt) is set out in Goldski v Kirk at p.451:
"In my opinion a plaintiff should not be allowed to introduce new claims by amendment which in substance amount to the bringing of a new action for claims already barred by statute.	However, where the proposed amendments do not change the cause of action but do no more than particularise the facts by which the respondent proposes to sustain it even though the facts sought to be brought forward under the amendments are quite different from those originally alleged, amendment will be allowed."


I hesitate to cite from a wilderness of single instances, but a striking example of a case where the amendment was allowed even though the new facts pleaded were substantially different from those originally alleged, can be found in Hristeas v GMH Proprietary Limited (1968) V.L.R. p.14.

There the plaintiff commenced an action in negligence for personal injuries, alleging that his injuries had been caused by his body coming in contact with a live, electrified portion of the apparatus he was using.	Later, and after the limitation period for negligence had expired, he sought to amend by claiming that his injuries had been caused by repeated operations of a pressure hand grip forming part of the apparatus.	Pape J. permitted the amendment on the basis that the plaintiff's cause of action throughout was that the Defendant failed to take reasonable care for his safety and he now sought to establish this by showing either that he was electrocuted or alternatively,
that he was supplied with faulty apparatus.	In coming to this conclusion, His Honour applied these remarks of Barwick
C.J. in Black v The City of South Melbourne (1965) A.L.R. 698 at 700: 38 A.L.J.R. 309 at 310:

"I would, however, wish to say briefly that, in my opinion, the Full Court were in error in holding that the variation in the particulars which the plaintiff gave, ought to have been disallowed and the plaintiff compelled to stand on his original particulars.	It seems to me quite plain that, throughout, the plaintiff's cause of action did not change, though his particularising of the facts by which he proposed to sustain that cause of action did significantly alter.	It would, in my opinion, have been an improper exercise of judicial discretion for the trial judge in this case to have refused the plaintiff the opportunity to present his proofs of that cause of action differently to the manner in which he had originally proposed.
Questions of surprise and disadvantage because of a change of course in proof can almost always be met by adjournment, and appropriate orders as to costs.
It would certainly have been so in this case.	As there was, in my opinion, no new cause of action involved in the changed particulars, no questi"°n of the Statute of Limitations fell for consideration."


I would also refer to the remarks of Sholl J. in Harris v Raggatt (1965) V.L.R. 779 at 786, where he says:

"On the whole, I have come to the conclusion that the proposed amendment in the present case is sufficiently closely related to what is already alleged to make it fair that it should be allowed."


And at p. 785 His Honour, after reviewing the authorities, says this:
"A body of case law has accumulated, not all of it reconcilable, in an attempt by the courts to work out a set of principles, whereby the interests of a plaintiff, who finds he has not quite hit the mark with his original pleading, can be safeguarded without too much injustice to a defendant, who, if the plaintiff were to start afresh, would have a complete defence under the Statute of Limitations. Of course, it begs the question to say, and it therefore cannot be right to say, that the test is merely whether, if the plaintiff were now to make the particular claim for the first time, in a new action, it would be statute barred; for naturally it would in every case.	The real question is whether there is or is not a sufficient relation between what has been alleged within the period of limitations and what is sought to be alleged after it has expired, for the latter to be regarded as merely a reasonable and relevant extension of the former and not a quite "new matter of controversy" as Jordan C.J. called it in Horton v Jones (No 2) (1939) S.R. (N.S.W.) 305 at 315."


In the present case, Mr Ford submits that there are two separate causes of action, one alleging the deed and pleaded in the original Statement of Claim; the other alleging an oral contract and pleaded in the amendments.	He submits further that the rule in Weldon v Neal must apply.
See: Cutrona v Harnischfeger of Australia Pty Ltd (1977)
V.R.	306.


Mr Duguid, for the Plaintiff, on the other hand, argues that this is not so.	The cause of action is, and always has been, a claim for repayment of money lent; and that claim is not changed, even if the facts now put forward to sustain it, are different.		This is not a new cause of action, such as in Cutrona.	It is the same cause of action with different particulars.
Although it is a very fine line, I am inclined to accept the submissions of Mr Duguid.	The original Statement of Claim does allege a loan in paragraph 1; and in paragraph
2 alleges a letter demanding repayment of "the moneys referred to in paragraph 1", which can only relate back to the moneys allegedly lent as pleaded in paragraph 1.

It is of course correct, and Mr Ford properly emphasises this, that the original allegation is that the moneys were lent pursuant to a deed, and it would appear that that is not now how the Plaintiff wishes to put the claim.	But it seems to me to come within the remarks of Kelly J. in Goldski v Kirk as particularising the facts upon which the Plaintiff proposes to rely "even if those are quite different from those originally alleged".	The cause of action remains one of loan.	The facts might be quite different, but so they were, for example, in Hristeas v GMH; and here at least the presence of the deed may, on one view, be regarded as evidencing the agreement without necessarily suggesting that the agreement is founded on it.	That is the submission Mr Duguid makes; and it may be that the deed is part of the background of the transactions between the parties without necessarily importing the contract irretrievably within its terms.		That will obviously be a matter for evidence and submissions at the trial, and it is not for me to make any predictions on the ultimate outcome.
In my view, the proposed amendments sufficiently relate to the action for money lent as originally pleaded, despite the difference in particularity.

Even if I am wrong in this, I am rather strongly inclined to accept, and I do accept, the submission of  Mr Duguid that this case does exhibit those very peculiar
circumstances which Lord Esher mentioned in Weldon v Neal as possibly giving the Court power to allow the amendment.	In my view the Court has that power and should exercise it here.	The fact that the amendments were not made within the limitation period is entirely due to the carelessness of the Defendant.

The matter came on for trial on 31 May 1989, well within the limitation period.	Had the Defendant appeared and raised the objections he now raises (and, to do him justice, had raised in his earlier application to set aside judgrnent in default of appearance), the Plaintiff could, if so advised, then sought the amendments which certainly would have been granted though, no doubt, on terms.

The Defendant should not be blamed for the inadvertence of his earlier solicitors when Judgment was first entered in Default of Appearance; but on the second occasion, when the matter went to trial, it seems to me that it was only because of his casual attitude that he failed to
appear.	I note that, in setting aside the second judgment, after reading the Defendant's affidavit as to why he did not know of the proceedings, I was critical of the Defendant's behaviour, and somewhat reluctant to grant him the relief he sought.	Although he was not shut out from his proper right to defend, I felt that he was almost at the limit of the Court's perhaps overgenerous forbearance in these matters.

Furthermore, no part of the delay can be laid to the Plaintiff's door.	She, through her solicitors, has taken every proper step to have the matter brought on in time.

Yet the Defendant is attempting to take advantage of a delay caused by his own carelessness to penalise the Plaintiff.	Put in that way, - and it seems that, stripped of obfuscatory persiflage, that is the only realistic way in which it can be put, - it would be outrageous if the Defendant were to succeed in this application.	These are indeed very peculiar circumstances, and it would be even more peculiar and unjust if the Defendant were allowed to get away with it.

I am quite satisfied that the Court has the inherent jurisdiction to see that this sort of unfairness does not occur.
I hasten to say that my remarks are not to be taken in any way critical of the Defendant's legal advisers and particularly Mr Ford who has argued the case most  courteously and competently.

The application must be dismissed.

