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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 142 of 1989
 






BETWEEN:
THE QUEEN AND
THOMAS FRANCIS LUI




CORAM:	KEARNEY J.

REASONS FOR DECISION
{Delivered 18 October 1990)




On 12 July 1990 Thomas Francis Lui was sentenced to a term of 2 years imprisonment, with effect from 8 May 1990; a non-parole period of 9 months was fixed.	I observed when sentencing him that he was under 16 years of age at the time of the offence; he had just turned 17 at the time of sentence, having been born on 6 June 1973.		Immediately after sentencing Mr Schneider of counsel for Lui raised the question whether a disposition under the Juvenile Justice Act (herein "the Act") was open.	This had not earlier been the subject of submissions.	The Crown had no objection to the matter being ventilated; I had the benefit of submissions on 12 and 13 July, and ultimately ruled that the sentence imposed on 12 July 1990 should stand.	I stated that I would publish reasons for that ruling; I now do so.

The first question is whether Thomas Lui falls within the Act.
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The general purpose of the Act, as spelled out in its preamble, is that:-

" - - - juveniles be dealt with in the criminal law system in a manner consistent with their age and level of maturity	"

A juvenile is defined in s.3 as "a child who has not attained the age of 17 years."	In general, the Juvenile Court hears and determines "all charges - - against a juvenile for having committed an offence"; see s.19.	That is to say, its jurisdiction depends upon the offender being under 17.	But at what time does that become significant, for jurisdiction?	The possibilities appear to be that the Court has jurisdiction if the accused is under the age of 17 years as at:-

	the date of the alleged offence;


	the date of arrest or laying of the complaint; or
	the date when the defendant first appears or is first charged before the court.


In most comparable jurisdictions, the corresponding legislation makes it clear that the relevant age for the purpose of vesting jurisdiction in the Juvenile Court,	is the accused's age at the time of the alleged commission of the offence: see, for example, s.28(1), Children (Criminal Proceedings) Act (NSW); s.4,Children's Protection and Young Offenders Act (SA); s.19(2)(a), Children's Court of Western Australia Act (No.2); s.24(1), Children's Services Act (ACT); s.3(1), Children's Court Act (Vic.)	It is desirable that the Act be amended to make the position in the Territory clear.
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His Honour noted that in corresponding (but differently worded) legislation in South Australia, the definition was in terms of a person "who had not attained the age of 18 years on the date of the alleged offence" (emphasis mine). In Victoria, it was in terms of a person "who is or was under the age of 17 years at the time of the commission of the alleged offence in question but does not include any person who is of or over the age of 18 years at the time of being brought before the court."	In Western Australia the definition is in terms of a person "under - - the age of 18 years", but the jurisdiction of the Children's Court is preserved where a person over the age of 18 years appears on a charge "of an offence alleged to have been committed by that person when a child".	It can be seen that in these three jurisdictions the respective Acts recognized the practical problem which arose in Seears v Oldfield (supra), and provided an answer to it, though in different ways.

His Honour noted that since the various States had different legislation "reference to the authorities cited is not of great assistance."	However, at p.69 he noted the observations of Gavan Duffy Jin	Crompton v McIntosh (1942) VLR 16 at pp.17-18, and of Burbury CJ in Barrenger v Standaloft (supra) at pp.70-71; in those cases their Honours held that the respective State equivalents of the Juvenile Court had jurisdiction exclusive of the Court of Summary Jurisdiction in the circumstances which obtain here.	The statutory provisions were of course worded differently to the Act.	Muirhead ACJ concluded at p.70:-

"Having considered the matter and the authorities, I am satisfied that the age of the person charged when he or she committed the alleged offence is the critical test of the jurisdiction of the Juvenile Court.- - -
There may be a certain logic that a person first charged after he or she attained the age of 17 in respect of an offence committed as a juvenile
3



In Barrenger v Standaloft [1966] Tas SR 65 at p.70, Burbury CJ held that the relevant age was the age at the time of the alleged offence.	In Queensland the law is uncertain; the relevant age may be the age of the defendant when charged before the court - see ss.23, 28 and 29(1), Children's Services Act (Qld).		That appears to be similar to the position under English legislation; see
R v Islington North Juvenile Court; exp. Daley (1983) 1 AC 347.

The question was considered in the Territory in Seears v Oldfield (1985) 36 NTR 65.	In that case the
defendant was a juvenile aged 16 both when he committed the offences, and when he was charged; however, he was over 17 when he appeared before a court for disposition.	The question was which court, the Juvenile Court or the Court of Summary Jurisdiction, had jurisdiction to hear his case.
The answer involved ascertaining the meaning of "juvenile'' in s.3 of the Act; in turn, this involved deciding whether attaining the age of 17 years, which marks the boundary of the Juvenile Court's jurisdiction, is to be taken at the time when the offence was committed, or at the later time when the defendant appeared before a court.

Muirhead ACJ noted at p.71 that the issue posed "practical and important problems to magistrates in this part of Australia where evaluation and proof of age is frequently attended with difficulty."	Certain practical problems which his Honour identified have now been met by the introduction of ss.57A and 57B into the Act in 1989. Section 57A provides for the situation where a juvenile (through some error as to age) is wrongly brought before a Court of Summary Jurisdiction instead of a Juvenile Court. Section 57B provides for the mirror situation, where (again through error as to age) an adult is wrongly brought before a Juvenile Court instead of a Court of Summary Jurisdiction.




should be dealt with as an adult.		I say this as the Juvenile Justice Act has sophisticated provisions relating to the disposition and punishment of juveniles which may not be appropriate when the court is in fact dealing with the people who are not at that time juveniles.	But I am afraid that it is a matter for the legislature, not for the courts.	Such a practice can not be initiated without legislative warrant.
If it is the wish of the legislature to effect such a change, perhaps the Victorian definition of "child" I referred to above may be worthy of consideration."	(emphasis mine)


In Simmonds v Hill (1986) 38 NTR 31 at pp.32-33 Maurice J emphasized the special regime for juveniles instituted by the Act, and the way in which the Juvenile Court should approach the sentencing of juveniles viz:-

"In the Juvenile Court the retributive aspect of sentencing is, at best, of secondary importance. Even lower in the scale, if indeed, it has any place at all, is deterring others.	The  overwhelming concern is the young offender's development as a law-abiding citizen.	The court should be at pains to ensure that its sentences do not alienate its young clients.	Particularly is this so in the case of a first offender.


Before imposing a particular sentence on a juvenile, a court must ask itself whether it is necessary to go beyond the lesser options.
Section 53 offers discharge without conviction, either immediately or following adjournment, as the first option.	Admonition and where appropriate, counselling would normally accompany such an approach.	In the Juvenile Court it should be an option much more readily adopted than in the Court of Summary Jurisdiction.	It should not be reserved for special or unusual cases."

In Pryce v Ashfield (unreported, Nader J, 25 June 1986), the offender who was 17 when he was arrested and appeared before the Court of Summary Jurisdiction, faced charges in relation to three groups of offences, viz: some committed as








a juvenile, some on a date the Police could not specify more closely other than within a period - "between 1st day of July 1985 and the 31st day of December 1985" - and some after he had turned 17.	His Honour followed
Seears v Oldfield (supra) in holding that the age of the offender at the time of the alleged offence "is the critical test of the jurisdiction of the Juvenile Court."

What then is the position when an offender who was a juvenile at the time of the offence becomes an adult before the court proceedings commence or before those proceedings are completed?

As has been pointed out, some States make specific legislative provision for this situation.	In New South Wales and Victoria, defendants must be sentenced as juveniles provided proceedings are commenced before the ages specified (21 and 18 years respectively); see s.28 Children (Criminal Proceedings) Act (NSW), and s.3(1) Children's Court Act (Vic).	The Australian Capital Territory legislation draws the distinction between those who have not turned 18 before their first court appearance, and those who have; the former must be sentenced as juveniles, while the latter will usually be sentenced as adults; see ss.24(2) and
(3) Children's Services Act.

In Queensland the legislative approach is that the norm is that only persons who are children (that is, under the age of 17) throughout the proceedings are entitled to be dealt with by the Children's Court, but the Court may sentence as a child a person who has ceased to be a child during the proceedings; see s.28(2) Children's Services Act and the discussion of that section in
R v Shillingsworth & Cosh (1985) 15 A Crim. R. 453 at pp. 455 and 457-9.

In Western Australia, by s.19(2)(a) of the Children's Court of Western Australia Act (No.2) the provisions of that Act apply at all stages of proceedings against persons who committed offences as children.	South   Australian legislation is not so explicit.		Section 51 of the Children's Protection and Young Offenders Act lists the measures available when an offence is proved against "a child", as does s.53 of the Territory Act.	The term "child" is defined as a person who has not attained the age of 18 at the date of the offence.	It follows  that  the powers in s.51 must be employed regardless of the defendant's age at sentence.	The Northern Territory Act is not temporally specific in its definition of "juvenile".

In Tasmania, in Barrenger v Standaloft (supra) at p.70, Burbury CJ considered that the relevant provisions of the Child Welfare Act might apply only to those who were still children at the time of sentencing.

In Seears v Oldfield (supra) it seems clear that Muirhead ACJ considered that once the Juvenile Court had jurisdiction over the offender - because he was a juvenile when he committed  the offence - it retained that jurisdiction though he ceased to be a juvenile before he was sentenced.	Accepting that this view is correct, I turn now to the relevant provisions of the Act.

The Act provides amongst other matters for juvenile detention centres.	No person can be admitted to a detention centre except in accordance with the Act; see s.63.	It is clear from Part VI that the regime within a detention centre is intended to be quite distinct from the regime within a prison, this being in accordance with the general thrust of the preamble to the Act.

"Court" is defined in s.3(1) -


"	the Juvenile Court - - and, where the context so requires includes the Supreme Court exercising its jurisdiction under or in pursuance of this Act."

Sections 19 and 35 provide in effect that the Juvenile Court is to hear in a summary manner all charges against juveniles, except a charge of an offence punishable by life imprisonment, though it may in certain circumstances commit a juvenile for trial in the Supreme Court, see ss.36, 37 and
	That is what happened here.


Section 39(1) of the Act provides, as far as is relevant:-

"Where a juvenile is found guilty before the Supreme Court of an offence, the Supreme Court -

	has, in addition to its powers, the powers of the Juvenile Court;


	may order that the juvenile be detained in a detention centre for a period not exceeding the period of imprisonment for which such an offence, if committed by an adult, is punishable" (emphasis mine)


I consider that the words emphasized indicate that the sentencing powers of the Supreme Court, wherever found, apply with full force and effect in the case of the juvenile, and are not to be read down as a reference to its powers under the Act.	It is clear that s.39(1)(b) vests in the Supreme Court a special sentencing power as to the length of detention which may be ordered, greater than the maximum of 12 months vested in the Juvenile Court by s.53(1)(g).

Section 53(1) provides for various powers of disposition by "the Court" where it "finds a charge proven against a juvenile".	The better view, I think, is that the term "the








Court" in s.53 encompasses both the Juvenile Court and the Supreme Court; see the definition of "Court" in s.3(1).
Amongst these powers, the Court may:-

"(g)		subject to subsection (10) [which prohibits the imprisonment of juveniles under 15 years of age] order that the juvenile be detained at a detention centre or imprisoned for a period not exceeding the maximum period that may be imposed under the relevant law in relation to the offence or 12 months, whichever is the lesser."

Section 53(6) provides:-

"(6)		Where the Court sentences a juvenile to a period of detention in a detention centre during which period the juvenile will attain the age of 17 years, unless the Court orders otherwise, the juvenile shall continue his sentence in a detention centre notwithstanding that he has attained that age but so that he is not detained in a detention centre during any period of the sentence after he attains the age of 18 years." (emphasis mine)

I consider that s.53(6) clearly applies only where at the time of sentencing the offender is under the age of 17 years.	That is not the situation in this case.	Section 53(6) is also indicative of the policy of the Act: it is an Act directed to juveniles, and beyond a certain age - here fixed at 18 years - it is considered inappropriate that persons who are no longer juveniles should remain associated with juveniles under that special regime.	It may be that there should be specific provision for the conversion of a sentence of detention to a sentence of imprisonment, after the detainee attains the age of 18 years; see, for example, s.13(1) of the Criminal Justice Act 1982 (U.K.).

Section 53(7) provides:-










"(7)	Nothing in this section shall be construed as limiting the power of the Supreme Court to impose on a juvenile a sentence it could otherwise than under this section impose on him. 11

In summary, the Act provides for the following approach to juveniles.	A juvenile charged with an indictable offence may, in some circumstances, be tried in the Supreme Court, see ss.35-38.

Once a juvenile has been found guilty before the Supreme Court of an indictable offence, it is open to the Supreme Court under s.39(1)(a) to exercise any of the sentencing powers available to it when sentencing adults; alternatively it may exercise any of the sentencing powers of the Juvenile Court.	Further, s.39(1)(b) enables the Supreme Court to order detention for a period greater than
12 months, that being the limit imposed on the Juvenile Court by s.53(1)(g).

Section 53(1)(g) empowers the Court to imprison juveniles but imprisonment may only be imposed on those who have turned 15, and in any event for a maximum of 12 months. Read with s.53(7) it is clear that this restriction applies only to sentencing by the Juvenile Court; there is no corresponding restriction on the sentencing powers of the Supreme Court.

I consider that Thomas Lui falls within the ambit of the Juvenile Justice Act.	The special sentencing dispositions under that Act were open, as were the normal sentencing powers of the Supreme Court under the Criminal Code, and the penalty provided in s.39(1)(b).

Bearing in mind all the sentencing options open and considering all the circumstances of the case including:-


	the gravity of the offence, being conspiracy to commit an aggravated robbery (s.282 of the Criminal Code);


	the significant role played by Thomas Lui in the commission of that offence; and


	his lengthy prior record for stealing-type offences


I considered that the sentence of 2 years imprisonment with
9 months non-parole period, was the appropriate sentence. These are the reasons for that decision on 13 July 1990.





