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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 71 of 1996

(9609024)
						BETWEEN:

						DAVID JAMES KEIGHRAN
							Plaintiff

						AND:

						JOHN ALLAN LOWNDES
							First Defendant

						AND:

						REX WILD
							Second Defendant


CORAM:  THOMAS J



REASONS FOR JUDGMENT

(Delivered 13 September 1996)



	On 28 March 1996 the first defendant committed the plaintiff for trial to the Supreme Court on ten charges.

	The offences were alleged to have occurred at Borroloola on 30 June 1994 and have been summarised in the plaintiff’s originating motion dated 24 April 1996.  The originating motion reads as follows:

	“Part 2

	The Plaintiff seeks the following relief/remedies:

	1.	A remedy in the nature of certiorari pursuant to Order 56 of the Supreme Court Rules quashing the order of the First Defendant dated 28/3/96 to commit the Plaintiff for trial in relation to the charges of:

	.	threat to kill (Section 166 of the Criminal Code, victim Judith Retter);

	.	aggravated assault (Section 188(2) of the Criminal Code, victim Judith Retter);

	.	aggravated assault (Section 188(2) of the Criminal Code, victim Leonard Retter);

	.	with intent to cause grievous harm cause bodily harm (Section 177 of the Criminal Code, victim Leonard Retter);

	.	threat to kill (Section 166 of the Criminal Code, victim Kevin Retter);

	.	aggravated assault (Section 188(2) of the Criminal Code, victim Kevin Retter);

	.	threat to kill (Section 166 of the Criminal Code, victim Leonard Retter);

	.	threat to kill (Section 166 of the Criminal Code, victim Kevin Retter);

	.	aggravated assault (Section 188(2) of the Criminal Code, victim Kevin Retter);

	.	aggravated assault (Section 188(2) of the Criminal Code, victim Leonard Retter).

	2.	A declaration that the said order for committal of the Plaintiff was a nullity.

	3.	A stay on the further prosecution by the Second Defendant of any of the charges in relation to which the First Defendant purported to commit the Plaintiff for trial, until such time as this Court shall have finally determined the issues raised in this proceeding.”


	At the commencement of the hearing the Court was advised the plaintiff claims the following relief.

	1.	A remedy in the nature of certiorari pursuant to Order 56 of the Supreme Court Rules quashing the order of the first defendant dated 28 March 1996 to commit the plaintiff for trial in relation to all the charges detailed above.

	2.	A declaration that the said order for committal of the plaintiff was a nullity.

	3.	A stay on the further prosecution by the second defendant of any of the charges in relation to which the first defendant purported to commit the plaintiff for trial, until such time as this court shall have finally determined the issues raised in this proceeding.

	4.	A remedy in the nature of mandamus, seeking an order commanding the first defendant to exercise jurisdiction.

	The matter proceeded as an oral committal at Katherine on 4, 5 and 6 December 1995 and in Darwin on 27 February 1996 and 28 March 1996.

	At the conclusion of evidence for the prosecution the first defendant found there was sufficient evidence to put the defendant on his trial.

	The first defendant then read the charges to the defendant (plaintiff).  At the conclusion of reading the charges the first defendant then read to the defendant (plaintiff) the provisions of s110(1) of the Justices Act which states as follows:

	   “(1)	Where the Justice proceeds with the examination, he shall say to the defendant these words to the like effect:

		‘Having heard the evidence for the prosecution, do you wish to be sworn and give evidence on your own behalf, or do you desire to say anything in answer to the charge.  You are not obliged to be sworn and give evidence, nor are you required to say anything unless you desire to do so; but whatever evidence you may give upon oath, or anything you may say, will be recorded, and may be given in evidence upon your trial.

		‘You are clearly to understand that you have nothing to hope from any promise of favour, and nothing to fear from any threat, which may have been held out to you to induce you to make any admission or confession of your guilt; but that whatever you now say may be given in evidence upon your trial, notwithstanding any such promise or threat.’”



	The defendant (plaintiff) did not give evidence himself.  He did call evidence from two psychiatrists, Dr Nile McLaren and Dr Lester Walton.

	Dr McLaren and Dr Walton gave evidence pursuant to s111 of the Justices Act.  Section 111 provides as follows:

	  “(1)	When the defendant has given evidence or made his statement, or has declined to do so, the Justice, before he commits the defendant for trial or admits him to bail, shall ask the defendant whether he desires to call any witness.

		 (2)	Any witness whom the defendant desires to call shall then be called, and the statement of any such witness who knows anything relating to the facts and circumstances of the case, or any evidence tending to prove the innocence of the defendant, shall be taken.”



	In summary, Dr McLaren was of the view that the plaintiff suffered from a severe abnormality of mind and that a jury could find him insane.  The evidence of Dr Walton was that the plaintiff is legally insane.

	Counsel for the plaintiff in the committal proceedings was Mr David Rawdon Dalrymple.  By consent an affidavit sworn by Mr Dalrymple on 22 April 1996 was tendered in these proceedings.  In paragraphs 25, 27, 28 and 29 of this affidavit Mr Dalrymple attests as follows:

   “25.(sic)	At the completion of Dr. Walton’s evidence, I submitted that the First Defendant should take account of the evidence of Dr. McLaren and Dr. Walton (there having been no evidence directly touching on the Plaintiff’s mental health adduced by the prosecution except for the statement of Noel Dixon) for the purpose of determining whether or not a reasonable jury could arrive at any other conclusion than that on the morning of 30/6/94 the Plaintiff was legally insane, and that if he determined that they could not, he should discharge the Plaintiff in relation to all the charges before him.

	27.	I then made the alternative submission that if the First Defendant was of the view that he was not permitted to take account of the evidence of Dr McLaren and Dr Walton for the purpose of determining whether a reasonable jury could arrive at any other conclusion than that on the morning of 30/6/94 the Plaintiff was legally insane, he should nevertheless take account of the evidence of Dr McLaren and Dr Walton for the purpose of determining whether there was sufficient evidence of specific intent to go to a jury in relation to the charge under Section 177 of the Criminal Code and each charge under Section 166 of the Criminal Code.

	28.	After some further discussion between myself and the First Defendant, there were some submissions from the prosecutor which included the reading of passages from Hawkins and an argument to the effect that:

	(a)	if evidence that the accused was suffering from a mental illness was adduced at trial, it would be necessary to establish whether or not the accused was insane before determining whether the prosecution had proved that he had any relevant specific intent;

	(b)	insanity was an issue to be resolved by a jury, not by a trial judge;

	(c)	if, in relation to a defendant in respect of whom evidence of mental illness had been adduced at committal, a magistrate declined to commit on the basis that the prosecution evidence as to specific intent was insufficient (i.e. because of the evidence of mental illness), he would effectively be removing the issue of insanity from consideration by a jury, something that a trial judge would not have the power to do;

	(d)	therefore it must follow that as a matter of law a magistrate does not have the power to decline to commit a defendant in respect of whom evidence of mental illness has been adduced at committal on the basis that such evidence has reduced the prosecution evidence as to specific intent to insufficiency.

	29.	The prosecutor did not offer any view as to whether Hawkins applies in the Northern Territory.”


	At the conclusion of submissions by Mr Dalrymple for the defence and from counsel for the prosecution, the first defendant made the following ruling (t/p 252-3):

   ”HIS WORSHIP:  Well, I think I can perhaps dispose of it now.  I consider that there is sufficient evidence to put the defendant on his trial in relation to all the matters previously mentioned.  I’m not technically required to give reasons, but I think that in the circumstances it may be beneficial to do so, but very short reasons.

		The defence of insanity, in my opinion, should play no part in the function of a committing magistrate, it should not form part of the consideration of the evidence.  It is, in my opinion, a classic jury issue.  Hawkins establishes that evidence of mental illness can be relevant to the question of specific intent.  It’s not for this court to determine whether or not that statement in Hawkins is applicable to the Northern Territory Criminal Code.  Certainly nothing in Hawkins (sic) that would indicate that that proposition applies across the board in court co-jurisdictions.

		I think that it would be very, very presumptuous of this court to hold that that principle in Hawkins applies equally to the Northern Territory Criminal Code, and I’m simply not prepared to rule that it does.  In the absence of course of any Territory authority that endorses the approach in Hawkins.  That being the case, I don’t believe that the evidence that has been educed in relation to the defendant’s mental illness can be considered relevant to the issue of specific intent.

	Therefore, on the question of specific intent, the evidence before me remains as it was at the close of the prosecution case.

		So, for those reasons the defendant is committed for trial to appear next - what day will it be - 15 April 1996 at 10.00 am.”



	The plaintiff complains to this court that the first defendant failed to exercise jurisdiction and that his decision to commit, based as it is upon part only of the evidence is wrong in the following two ways:

	(1)	The first defendant unequivocally ruled that the evidence of insanity should not form part of the consideration of the evidence.

	(2)	The first defendant declined to rule whether the rationale in Hawkins v R (1994) 179 CLR 500 was applicable to Northern Territory law, and by necessary implication, whether its application to the evidence in the case would affect the decision whether or not to commit.

	The Supreme Court of the Northern Territory has the jurisdiction to grant relief in the nature of certiorari in relation to committal proceedings (R v Matterson ex parte Moles 77 A Crim R 360 at 393; Briot & Ors v Riedel & Castles 44 A Crim R 29).

	The Supreme Court of the Northern Territory has the power to make a declaration in relation to committal proceedings (R v Mungaribi 55 NTR 12).

	Alternatively, this Court has the power to make an order in the nature of mandamus (R v Trigg ex parte NL (1995) 103 NTR 1 at 21).

	Nevertheless, it is only in rare and exceptional cases that the Supreme Court should intervene in relation to committal proceedings (Kunakool v Boys & Anor; Kunakool v Simpson & Anor 77 ALR 435; Seymour v Attorney-General (Cth) and Others 53 ALR 513; Lamb v Moss 49 ALR 533).

	The Justices Act provides that, in committal proceedings, when all the evidence for the prosecution has been taken, the Justice shall consider whether the evidence is sufficient to put the defendant upon his trial for any indictable offence: s109(1).

	If the Justice is of the opinion that the evidence is not so sufficient, he shall forthwith discharge the defendant: s109(2).

	If the Justice is of the opinion that the evidence is so sufficient, he shall proceed as prescribed by s109(3) - relevantly, he shall proceed with the examination as provided by succeeding sections of the Justices Act.

	The Justice is then required to address the defendant in the words prescribed in s110 or words to the like effects.

		The defendant may elect to give evidence himself s110(1) and may also call witness: s(111).

	If the defendant desires both to give evidence himself and to call witnesses, he is required to give evidence first: s111(1).

	Upon the completion of these steps (or such of them as the defendant may elect), the Justice is required, by s112(1), to consider again “whether the evidence is sufficient to put the defendant upon his trial for any indictable offence”.

	If in the opinion of the Justice the evidence is not so sufficient he shall forthwith order the defendant, if in custody, to be discharged as to the information then under inquiry: s112(2).

	If in the opinion of the Justice the evidence is sufficient to put the defendant upon his trial for any indictable offence he shall direct the defendant to be tried at the Supreme Court in accordance with the provisions of s112(3).

	In submissions relevant to the test to be applied by the magistrate under provisions of s109(1) and s112(1), counsel for the plaintiff referred to the New South Wales’ decision of Wentworth v Rogers 2 NSWLR 422 Samuels J at 439 and Glass J at 431-3.

	However, the relevant legislation in New South Wales is significantly different from the Northern Territory legislation and I do not consider authorities based on the New South Wales legislation of assistance in determining the test to be applied by the magistrate pursuant to s109(1) and s112(1).

	I do not consider the first defendant was required to rule on whether the rationale in Hawkins v R (supra) was applicable to the Northern Territory law in deciding whether or not to commit the defendant for trial.
	With regard to the test a magistrate should apply in deciding whether or not to commit a defendant for trial to the Supreme Court pursuant to either s109(1) or s112(2) of the Justices Act, I apply with respect the test described by Kearney J in R v Morriss 68 A Crim R 557 at 570:

	   ”At committal proceedings, a magistrate is bound to commit for trial if at the completion of the examination he personally considers that ‘the evidence is sufficient to put the applicant upon his trial for any indictable offence’ (Justices Act s112(1)).  The purpose of the proceedings is to prevent excesses by way of indiscriminate prosecutions, to protect the applicant against unjustified exposure to trial.  The magistrate is not concerned to predict the outcome of that trial, but to determine the sufficiency of evidence, as he must, involves some weighing of it.  In deciding whether to commit, the magistrate’s task is to decide whether a reasonable jury could (not would) convict on the evidence before him.  So, for example, if he considers it gives rise to a reasonable doubt of guilt, he is required to commit.

	   This standard is similar to that applied by a trial judge on a submission of ‘no case to answer’: see May v O’Sullivan (1955) 92 CLR 654 at 658.”


	See also Shaw v Coco (1991) 54 A Crim R 128; R v Hass (1986) 22 A Crim R 299.

	I now turn to consider the relevant provisions of the Northern Territory Criminal Code.  Section 6 provides as follows:

	“6.	NORMALITY OF MIND

			Every accused person is presumed to be of normal mind and to have been of normal mind at any time that comes in question until the contrary is proved.”
	Section 35 of the Criminal Code provides as follows:


	“35.	INSANITY

			(1)	A person is excused from criminal responsibility for an act, omission or event if, at the time of doing the act, making the omission or causing the event he was in such a state of abnormality of mind as to deprive him of capacity to understand what he was doing or of capacity to control his actions or of capacity to know that he ought not do the act, make the omission or cause the event.

			(2)	A person whose mind, at the time of his doing, making or causing an act, omission or event, was affected by delusions on some specific matter or matters, but who is not otherwise entitled to the benefit of the foregoing provisions of this section, is criminally responsible for the act, omission or event to the same extent as if the real state of things had been such as he was induced by the delusions to believe to exist.”



	Where insanity is raised as a defence the person accused must prove insanity on the balance of probabilities.

	Section 382(1) of the Criminal Code provides as follows:

	“382.		ACQUITTAL ON GROUND OF INSANITY
			(1)	If, on the trial of a person charged on indictment, it is alleged or appears that he was insane at the time when it is alleged the offence occurred, the jury are to be required to find specially, if they find that he is not guilty, whether he was insane at that time and to say whether he is acquitted by them on account of such insanity.”



	There is no power, in either the Justices Act or the Criminal Code, for a Justice to make such a special finding.

	If the jury so find, then the Court is required to order the accused to be kept in strict custody until the Administrator’s pleasure is known: s382(2).  There is no power for a Justice to make such an order under the Justices Act, only a power to discharge absolutely.

	The submission of counsel for the second defendant is that the question of insanity has always been an issue to be determined by the jury and not at committal stage: R v Hodges (1938) 8 CAR and F 195; R v Matheson (1958) 1 WLR 474.

	In Michaux v R (1984) 13 A Crim R 173, the Court of Criminal Appeal Queensland dismissed an appeal against conviction where a jury rejected evidence of insanity.  I adopt with respect the principle expressed by Connolly J at 177-8:

	  ”The principles which are applicable to a situation such as this are not, I think, in doubt.  Where there is unchallenged medical evidence of facts which would bring an accused person within the provisions of s304A of the Criminal Code and there is no evidence to cast doubt on the medical opinions, a verdict which fails to give effect to those facts will not be supported by the evidence and will be set aside and the lesser verdict substituted: Dick [1966] Qd R. 301; Matheson [1958] 1 WLR 474; Chester [1982] Qd R. 252.  The same conclusion obviously follows when the facts would bring the accused within s27: Taylor (1978) 45 FLR 343.  However, it is otherwise where there is evidence which casts doubt on the medical opinions.  Such evidence may go to the factual basis assumed for the purposes of the medical opinions as in Wallace [1982] Qd R. 265n.  Again it may be that the behaviour of the prisoner himself is such as to cast such a doubt.  Cf. Walton [1978] AC 788 at 793.  And, of course, the jury is amply entitled to scrutinise the medical evidence itself for qualifications, concessions, and reservations.  As their Lordships observed in Walton -

	‘It being recognised that the jury on occasion may properly refuse to accept medical evidence, it follows that they must be entitled to consider the quality and weight of that evidence’.

	  In conclusion, while it cannot be denied that there was material in the expert testimony which would have warranted the jury in returning a verdict of not guilty on the ground of insanity, by the same token there was ample material on which they could properly have declined to find, as they did, on the preponderance of probability, that the defence had not been made out.  For my part therefore, I would dismiss Michaux’s appeal.”


	I agree with the submission of Mr Tiffin, counsel for the second defendant, that a fortiori, if a jury can reject the evidence of the two psychiatrists, such evidence cannot be persuasive in requiring a magistrate conducting a committal to find that the defendant should not be committed for trial on the ground of alleged insanity.

	I do not accept the submission of counsel for the plaintiff that the first defendant was in error in refusing to consider the evidence of insanity in deciding whether or not to commit for trial.

	Committal proceedings are not an appropriate forum for considering matters such as insanity where the onus of proof is on the defendant.

	Accordingly, I would refuse the plaintiff’s application.

	In addition to arguments outlined above, counsel for the second defendant argued the application should be refused on two alternative grounds, namely: (1) public policy; (2) in the exercise of the Court’s discretion.

	The argument for the second defendant based on public policy is that the clear intent of the Northern Territory Criminal Code is that a person charged with a serious criminal offence and acquitted on the ground of insanity should be detained at the Administrator’s pleasure: s382(2).  I do not agree with the submission of counsel for the plaintiff that the protection of the community provided for in the provision of s382(2) is preserved because the person discharged by the Court by reason of insanity would be liable to involuntary detention under the Mental Health Act.  A decision whether or not to detain a person under the provisions of the Mental Health Act requires very different considerations from a decision as to whether on the balance of probabilities a defendant has proved insanity.  Section 7(1) of the Mental Health Act provides that a magistrate can act under that legislation only if he has grounds for believing that the person may be suffering from a mental illness at the time the magistrate is considering the question.

	In conforming with the scheme of the legislation viewed overall, I do not consider it appropriate that a person charged with a serious criminal offence and who alleges at committal that he might or should be acquitted on the ground of insanity should be discharged at the time of committal.

	Finally, I agree with the submissions of counsel for the second defendant that the application should be dismissed in any event in the exercise of the Court’s discretion.

	Even if I am wrong in supporting the decision made by the first defendant to commit the plaintiff for trial to the Supreme Court, there would seem to be no useful purpose in remitting the matter to the first defendant for further consideration.  There is no unfairness to the plaintiff on the facts of this case that the matter proceed to trial before the Supreme Court.  Accordingly, if it were necessary I would exercise a discretion and refuse the plaintiff’s application.

	Although I have dealt with the arguments raised under the heading of public policy and exercise of the Court’s discretion, these are not my primary reasons for refusing the plaintiff’s application.

	I have concluded for the reasons outlined that the issue of insanity is a jury question and I do not consider the first defendant erred in refusing to take account of the evidence called for the defence on the issue of insanity.

	The plaintiff’s application is refused.

	I will hear the parties on the question of costs.

--------------------

