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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 90 of 1996 FORMTEXT 


		IN THE MATTER of the Bail Act

		AND

		IN THE MATTER of an application for
		bail by MARCUS JOSEPH KIRKMAN
							Applicant



CORAM:	KEARNEY J


REASONS FOR JUDGMENT

(Delivered 20 December 1996)

	Yesterday I heard the applicant’s bail application by way of telephone link with Alice Springs; I rule on it today.

The background to the application
	On 14 November 1996 the Court of Summary Jurisdiction at Yulara (Mr Donald SM) found the applicant guilty on 4 charges arising from 4 offences he committed on 22 July 1996:  2 unlawful entries, a stealing, and the unlawful use of a motor vehicle.  Pursuant to s52(1) of the Sentencing Act, his Worship imposed an aggregate sentence for all 4 offences of 20 months imprisonment and fixed a nonparole period of 12 months.  
	On 22 November the applicant lodged an appeal against the severity of sentence.  His appeal will be heard in the Sittings in Alice Springs in April 1997, although it may be heard earlier.  Facing the prospect of having served several months of his sentence before his appeal is heard, the applicant applied to the Court of Summary Jurisdiction in Alice Springs, unsuccessfully, on 12 December for bail pending the hearing.  That lack of success prompted his application yesterday.

The sentencing of 14 November
	I note in passing that in relation to one of the unlawful entries on 22 July 1996, one of the circumstances of aggravation alleged - that it occurred at night time - was subsequently withdrawn.  His Worship in his remarks on sentence referred to the entry as having occurred at night time; however he correctly treated the offence as carrying a maximum punishment of 10 years imprisonment, so presumably was not in fact led astray.  The other offences each carried a maximum of 7 years imprisonment.

	His Worship had the applicant’s record of prior offending before him.  The applicant was born on 21 June 1978.  He was aged 18 years and 1 month when he committed the offences of 22 July 1996.  He had a lengthy history of offending, all as a juvenile.  His Worship carefully reviewed his criminal history.  The applicant’s first appearance was before the Juvenile Court in Darwin on 17 June 1991, at 13 years of age.  His last appearance, before committing the present offences, was before the Juvenile Court in Alice Springs 3  years later on 28 November 1994, aged 16 years.  In that 3 year period he appeared before the courts on seven occasions.  In all he has been convicted of some 43 offences, mainly unlawful entries and stealing.  He has been sentenced to several periods of detention in a juvenile detention centre.  He has been released on good behaviour bonds on some 22 occasions, sometimes after serving part of a period of detention; he has been dealt with on 5 occasions for breaches of bonds.  

	His Worship noted that the applicant had “stayed out of trouble” for some 18 months after his Court appearance of 28 November 1994; on that occasion he was sentenced to 6 months detention.  After reviewing the submissions made to him, his Worship considered that “there is a need again for a personal deterrent factor in sentencing” which “must assume a great role in the sentencing” and there was a “need also for a general deterrent”.  His Worship said that the aim of rehabilitation would be reflected in his sentencing.  

The bail hearing of 12 December
	Similar submissions were made to Mr Wallace SM on 12 December, in the application under s20(a) of the Bail Act, as were made to me on 19 December.  

	Ms  Cain of counsel for the applicant relied on his personal circumstances - his desire to return home to Mutitjulu, to see his new-born son, to commence work at the cultural centre or in the community, to engage in some ‘men’s business’ and to see his grandfather who is ill.  Ms Cain noted that, except on one occasion, the applicant in the past had always attended court when required.  She submitted that he had “matured quite a lot in recent times”.  She noted that the basis of the pending appeal is that the sentence of 20 months imprisonment, and the nonparole period of 12 months, were manifestly excessive in relation to the offending; on appeal it would be sought to have the service of any sentence of imprisonment suspended, in whole or in part, or preferably a period of home detention ordered, in lieu of incarceration.

	The application for bail before Mr Wallace SM was opposed on much the same grounds as it was opposed before me:  the applicant’s lengthy record of offending, his attitude to conditional release (bonds being akin to bail in that regard) as evidenced by his past breaches of bonds, and the unlikelihood of his appeal resulting in anything other than a term of imprisonment.  On 12 December it was thought that the appeal could be heard in March 1997, so the applicant’s time in custody before the hearing of his appeal was then thought to be about 4 months.

	His Worship considered that the sentence imposed was “quite a heavy one”; there was a “fair chance” of the head sentence being reduced and a “fair sort of chance” of the nonparole period being reduced.   However he considered there was “not much chance at all” that the applicant would have to serve less than 4 months imprisonment; his chances of that were “pretty small”.  

	His Worship noted that bail could be granted to the applicant - see s168(1) of the Justices Act - even if he did not appear before the Court for that purpose; see s20(b) of the Bail Act.  However, his Worship considered that the effect of s8(2)(b) of the Bail Act was that there was a presumption against the grant of bail in the case of the applicant.  Section 8(2)(b) provides as far as relevant:

“A person accused of an offence to which this section applies is entitled to be granted bail … unless … 

…

	(b)   the person stands convicted of the offence.”

His Worship considered that there were no “really extraordinary circumstances” in the case for bail sought to be made by the applicant.  He concluded:

“And Mr Kirkman’s reasons [in support of his application for bail] struck me as being not in that extraordinary class which would call for an extraordinary exercise of the discretion against the presumption against convicted persons getting bail.

So bail is refused pending appeal in this matter.”

The application of 19 December
	This Court is empowered to grant bail to the applicant; see s23 and the definition of “a person accused of an offence” in s3(2)(a) and (b) of the Bail Act.  The oral application of 19 December was not an application under s35(1) of the Bail Act for a review of the decision of 12 December, but a fresh application for bail under s37.  

	I note that his Worship was of opinion that there is a “presumption against convicted persons getting bail”.  There is a presumption against the grant of bail to persons charged with the offences specified in s7A of the Bail Act.  Section 7A(2) states that in such a case the onus lies on the applicant to satisfy the bail authority “that bail should not be refused”.  The applicant’s offences do not fall within s7A.  Section 8 provides, in effect, that in relation to most offences a person accused “is entitled to be granted bail”, in accordance with the Act.   One exception to this entitlement is set out in s8(2)(b) - see above.  In my opinion the effect of s8(2)(b) is to remove from a convicted person the entitlement or right to bail which he would otherwise have.  However, I consider that the removal of this entitlement to bail does not create a presumption against the grant of bail, as is the case for example in s7A.  If there were to be a presumption against bail, persons in the position of the applicant presumably would be included within s23A, which is however limited to appeals to the Court of Criminal Appeal.  I consider that the removal of the entitlement to bail effected by s8(2)(b) leaves the position neutral in that regard.  

	Prior to the Bail Act the law was clear that, following conviction, bail was granted only in exceptional circumstances; for example, where the sentence was so short that it might expire before any appeal could be heard - see R v Cooper [1961] ALR 584.  The requirement for showing exceptional circumstances amounted to a presumption against the grant of bail.  No such requirement is to be found in the Bail Act, except in s23A in relation to appeals to the Court of Criminal Appeal.  

	Bail may be granted to a convicted person; see s6(d) of the Bail Act.  I consider that the structure of the Bail Act is such that the grant of bail where a convicted person appeals to this Court is now a matter for the discretion of this Court, the applicant for bail bearing the usual burden of any applicant for discretionary relief, of establishing on the probabilities, and in accordance with the criteria set out in s24, that in all the circumstances of his case the discretion to grant bail should be exercised in his favour.  Nothing is said in s12 about “exceptional circumstances” being required.  Section 13 indicates that the power to refuse bail must “only be exercised in conformity with this Act”.  In my opinion, the applicant does not have to show “exceptional circumstances”, but he does have to show that his release on bail would, in the particular circumstance of his case, be consistent with the objectives of the Act as indicated by the criteria set out in s24.  See R v Hilton (1987) 7 NSWLR 745.

	The criteria in s24 are not particularly apposite to a person who, having been convicted,  is appealing against a sentence.  I have considered the affidavit material lodged in relation to the application.  Applying the criteria in s24 I consider, in terms of s24(1)(a) that, that it is probable that the applicant would abide the result of his appeal in accordance with his recognizance on appeal under s167(1) of the Justices Act.  

	Applying s24(1)(b), I do not consider that the interests of the applicant warrant his release on bail pending appeal.  He is likely to have spent up to 5 months in prison serving his sentence before his appeal is heard.  It is not suggested that he needs to be free to prepare for his appeal, or to obtain legal advice.  The reasons he has advanced in support of his application are not, to my mind, cogent reasons to release a person serving a sentence, in the circumstances of his case.  Section 24(1)(b) has no application to the facts of this case.

	As to s24(1)(c),  I note that subpar(i) operates in the applicant’s favour; I consider (ii) also operates in his favour; as to (iii) I consider that his previous record indicates that there is a reasonable possibility that he would commit a further offence while at liberty on bail.  Section 24(1)(c)(iv) has no application on the facts of this case.  I consider that the protection and welfare of the community would be placed at risk to some degree, if the applicant were bailed. 

	Section 24(1)(d) has no application to the facts of this case.

	I consider that the applicant has a reasonable chance of having his head sentence and period of nonparole reduced on appeal.  I consider that there is little prospect of his obtaining on appeal a non-custodial disposition by way of home detention or otherwise, or a custodial disposition in which he will be required to serve less than 5 months actual imprisonment.

	Bearing in mind all the matters I have mentioned, I refuse the application for bail of 19 December.
______________________

