
kea93012J
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 165 of 1987


BETWEEN:

AUSTRALIAN TELECOMMUNICATIONS COMMISSION
Plaintiff
AND:
ELMEC PTY LTD
First Defendant
AND:
KLAUS QUEISSER
Second Defendant


CORAM:	KEARNEY J


REASONS FOR DECISION
(Delivered 8 July 1993)
In this action the plaintiff sues both defendants for damages arising from their negligence when, in digging a hole on 27 March 1981, they damaged the plaintiff's underground cable.	The plaintiff sues the first defendant on the basis that it is vicariously responsible for the negligence of the second defendant, its employee.	The first defendant concedes that it is vicariously liable for any such negligence; it did not appear at the trial.
I note at the outset that a major problem with the evidence has been the great lapse of time between accident and trial - some 11	years - with its unavoidable
consequences upon the accurate recollection of events by witnesses and the availability of certain contemporaneous written materials.
The undisputed background
The Northern Territory Electricity Commission (as the Power and Water Authority was formerly known) in 1981 had let a contract to the first defendant, an electrical contractor, for the carrying out of certain works.	The works were in Parer Drive and Lee Point Road in Darwin.
They were designed to change the reticulation of electricity to houses from an above-ground to an underground supply, and also to	provide overhead street lighting along the full length of Parer Drive and part of Lee Point Road.
As part of those works, on 27 March 1981 a Mr Roeber was operating a digging machine, a pole-hole
borer, in Lee Point Road near its intersection with Jabiru Street.	Mr Roeber was working at the time under the direction of the second defendant Mr Queisser, who was employed by the first defendant as its works foreman or supervisor.	Mr Roeber was digging the hole in the median strip of Lee Point Road, at position Ll in the plan Exhibit 04, as shown on one of the photographs taken by Mr Phillis later on 27 March 1981 (Exhibit P2), in order that a power pole could be erected as part of overhead street lighting along the centre of Lee Point Roaq.	Five such holes were to be dug for that purpose in the existing median strip and along what was to be the new centre of a wholly-divided Lee Point .Road; the hole at Ll was the first.
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In digging the hole Mr Roober's auger came in contact with an underground cable the property of the plaintiff; the disastrous resulting damage to the cable -is apparent from one of the photographs in Exhibit P2.
The plan Exhibit Pl shows the general area, the location of the plaintiff's underground cable down what was to become the middle of part of Lee Point Road - in part underneath the median strip, as then formed - and the site of Mr Roober's hole marked with a red cross by Mr Gumley.
In that plan a manhole cover is marked on the cable line, some 70 metres north from where Mr Roeber dug his hole.
There is a second manhole cover shown on the median strip, on the same cable line in Lee Point Road, about 120 metres south of the intersection of Lee Point Road and Jabiru Street.	Manhole covers in these locations were seen at a view on 9 September 1992.	Lee Point Road is now a road wholly divided by median strips, but in March 1981 that division was in the process of being	completed, most of the road between Jabiru Street and Vanderlin Drive being a normal dual traffic road.	One of the photographs in Exhibit P2 gives some idea of the locale as at 27 March 1981.
The plaintiff's case
	The claim in negligence


The plaintiff first contends that the defendants ought to have been aware that the plaintiff had underground cables in the general area in which they were digging; and that they knew that, on request, the plaintiff would send its personnel to the site of their works to indicate the
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precise location of its underground cables - if necessary, by exposing them - so that those cables would not be damaged by the defendants in carrying out the excavations necessary for their works.
The plaintiff also contends that the 2 manhole covers on the median strips of Lee Point Road were quite apparent, in the near vicinity of the hole, and that a contractor digging in built-up areas should have seen them and thereby ought to have become aware of the existence of the plaintiff's underground cables.	Accordingly, the plaintiff contends, questions raised by the evidence at ppl2-14 and 29-31 - whether the Electricity Commission had provided plans to the plaintiff showing its proposed works, and whether the plaintiff had marked the line of its cable on any such plans - are immaterial.
The plaintiff further contends that the defendants not only ought to have been but were in fact aware of the existence of the plaintiff's cable under the median strip. on that aspect, the plaintiff contends that its employee
Mr Sampson, being aware of the general danger to the plaintiff's cables of the defendants' works, attended the scene daily to check on the position; and that some 2 to 3 days before the cable was damaged by Mr Roeber, Mr Sampson had had specific on-site discussions with the second defendant as to the works to be carried out by the defendants, in the course of which he informed the second defendant that the plaintiff had a cable under the median strip.	The plaintiff contends that on that occasion
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Mr Sampson had observed some pegs in the median strip in Lee Point Road, situate along the line of its underground cable, one being in fact on the spot Ll where the hole was later  dug by Mr Roeber (see p22); and that on his asking the  second defendant about the pegs, and informing the second defendant of the existence of the plaintiff's underground cable in the median strip along that line, he was told by
the second defendant that no works were to be carried out along the line of those pegs (ppl9,22).
on the issue of the quantum of damages, the plaintiff's case is that the cable contained 5400 wires (2700 pairs), many of which were used to service telephone subscribers in the area.	The severing of the cable by the digging machine meant that those subscribers' telephones were immediately rendered inoperative.	The plaintiff contends that it would have taken several weeks to bring a suitable replacement cable from interstate.	To provide a service meanwhile to its subscribers, the plaintiff installed a temporary cable; this involved a considerable amount of work, taking some 4 to 5 days.		Some 2 months later, in May 1981, the replacement 2700 pair cable arrived and was installed, the temporary cable being then removed. The cost of carrying out these various works led to the plaintiff claiming $41,295.81 as damages, together with interest.	In the course of the hearing the plaintiff and second defendant reached agreement that the cost of the works (and hence the damages claimed by the plaintiff) should be assessed at $32000, and treated as having been incurred by the plaintiff by 1 July 1981.
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	The statutory claim for compensation

In the alternative to its claim at common law in negligence, the plaintiff sues for compensation under s95 of the Telecommunications Act, which provides, as far as material:-
"95. (1)	Subject to this section, where -
	a person does work (whether by	himself or by his servants or agents) in circumstances in which the person, servant or agent has reasonable cause to believe that the doing of the work is likely to interfere with or damage property of the Commission; and


	in the course of doing that work, the person, a servant of the person acting in the course of his employment with that person or an agent interferes with or damages (whether by negligent act, omission or otherwise) the property referred to in paragraph (a),


the person is liable to pay to the Commission compensation for that interference or damage.
(2)	It is a defence in any proceedings under sub-section (1) for the recovery of compensation if the person proves that -
	before commencing the work -
	he had given notice in writing to the Commission that he proposed to do the work; and
	he had given the Commission a reasonable opportunity for an officer or employee authorized by the Commission to confer with him as to the manner of carrying out the work; and
	if the Commission so required, he had permitted an officer or employee authorized by the Commission to be present and to observe the carrying out of the work."

The second defendant's case, as opened
The second defendant contends that the .Electricity Commission, with which the first defendant had contracted to

6

carry out the works, forwarded 3 plans to the plaintiff, copies of which are in evidence as Exhibits D4-D6, showing the nature and location of its proposed works; and that although the plaintiff may have marked in red the location of its plant on those plans, and returned them to the Electricity Commission, at no time had the Electricity Commission shown those plans to either the first or second defendants.
The second defendant contends that in carrying out
the works he was required by his employer, the first defendant, to comply with inspection arrangements made between the plaintiff and the first defendant at a meeting held at the plaintiff's Nightcliff Depot on or about
12 February 1981, and attended by    Mr Sampson for the
plaintiff, Mr Renfrew and the second defendant Mr Queisser for the first defendant, Mr Whistler for the Electricity Commission, and, from time to time, other plaintiff's linesmen.
At that meeting the defendants produced the 3 plans Exhibits 04-D6 to Mr Sampson; as each stage of the proposed works was discussed, Mr Sampson indicated whether the plaintiff had plant in the vicinity.	At no time did Mr Sampson indicate that the plaintiff had an underground cable in the median strip of Lee Point Road.	It was agreed that, for the purpose of identifying the plaintiff's plant, employees of the plaintiff would attend the site of the works daily, from their commencement,	discuss with the second defendant the works he proposed to carry out that
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day, and mark out the location of the plaintiff's cables thereby placed at risk.
The works commenced on 24 February 1981, at the western end of Parer Drive, and proceeded eastwards along that road to its intersection with Lee Point Road.	The works then continued north		in Lee Point Road, mainly along the western pavement, but also trenching across the road at various places, and proceeding north along its eastern side. The first defendant's employees marked out each morning the work they proposed to carry out that day; the plaintiff's linesman usually attended each morning, inspected that marking-out, and then marked out the location of the plaintiff's plant in relation to those works.	The plaintiff's linesman was not always accompanied in his marking out by one of the first defendant's employees.	The defendants would not work that day beyond the plant so located by the plaintiff.	There was not always a verbal discussion between the plaintiff's and first defendant's employees as to the cable locations, in light of this system of marking-out those locations.
By 27 March 1981 the works had proceeded north along the western side of Lee Point Road, north of Jabiru Street. Some 4 or 5 days prior to 27 March 1981, white pegs were placed by the first defendant's employees in positions Ll-L5 in .the ground, to mark the site of holes to be dug for light poles.	They did not draw those pegs to the attention of the plaintiff's employees.	At no time did any of the plaintiff's employees mark out the line of the plaintiff's
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cable under the median strip, or inform the second defendant that there was a cable there.	On 27 March 1981 the second defendant ordered Mr Roober to dig the first hole, at position Ll, believing that there was no cable there, as nothing had been marked out there by the plaintiff, whereas the marking-out on the western pavement of Lee Point Road had already continued north beyond position Ll.	Poles and street lights were already in existence from some earlier time south of position Ll, along the median strip in Lee Point Road south of Jabiru Street.	The digging of the hole at Ll was the first work carried out by the defendants in the median strip; hitherto they had worked on both sides of Lee Point Road and trenched across it.	Before ordering the digging of the hole at Ll, the second defendant checked for any sign of a cable under the median strip; at no time did he see the manhole cover north of the position Ll, and believes it must have been covered at the time by vegetation or gravel.
The second defendant contended that the plaintiff had been guilty of contributory negligence, as particularized in his amended Defence filed 2 September 1992.
The issues
The major issue is whether the second defendant knew or ought to have known at the time that the plaintiff had a cable under that part of the median strip of Lee Point Road where the hole was dug at position Ll.
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As to the plaintiff's claim under s95 of the Telecommunications Act, the first issue is whether the second defendant had reasonable cause to believe that the work he was carrying out was likely to interfere with or damage the cable.	If he had, the second issue is whether he has established the defence provided by s95(2) of the Act.
The plaintiff must prove the quantum of damages in its case against the first defendant, and the second defendant must prove its case against the plaintiff	for contributory negligence.
The second defendant claims against the first defendant an indemnity, should he be found liable to the plaintiff, pursuant to s22A(1) of the Law Reform (Miscellaneous Provisions} Act, which provides, as far as relevant:-
"	(1)	Notwithstanding any other law in force in the Territory - -	where an employee commits a tort for which his employer is vicariously liable -



(b)	unless the employee is otherwise entitled to indemnity in relation to his liability, the employer shall be liable to indemnify the employee in relation to the liability incurred by the employee,
arising from the commission of the tort." Section 3 of the amending Act which enacted s22A in 1984 provides that it "applies to all torts whether committed before or after [12 July 1984]."
The evidence adduced by the plaintiff
Mr Coulehan of counsel for the plaintiff called six witnesses.	The thrust of their evidence is set out at ppll-34.
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	Mr Gumley was one of its managers; he was responsible in 1981 for its external plant in the Northern Territory.	This included the cable under the median strip; he was aware of its existence in 1981.	The plaintiff had plans recording the location of its various cables; he described its system for amending and updating those plans. One such plan, Exhibit Pl, had originally been prepared in 1969 and had since been updated.	There is no notation on that plan showing which amendments had been made to it on which dates; however, Mr Gumley had inspected Mr Roober's hole on 27 March 1981, and testified that the plan Exhibit Pl showed the location of the line of the damaged cable under the median strip as at that date.

He was responsible for ensuring that there was effective liaison between the plaintiff and contractors carrying out works near the plaintiff's underground cables. The officer responsible for effecting that liaison in this case was Mr Sampson, the lines officer in charge of the Nightcliff Depot; he was required to liaise closely with the Electricity Commission in relation to the works it was carrying out in this area.
He described the two ways by which the plaintiff sought to ensure that works by contractors did not damage its cables.	one involved -
"-	going out with a plan and identifying some of our plant, lifting the lid [of the manhole] off, showing the depth [at which the cable ran] and in using a cable locater [a machine that operates under magnetic induction] to actually locate it [along its length]; and to mark the cable, - - - by a peg [in the surface] or if it was a bitumen surface they would use a spray can
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and put an arrow where the plant was." (transcript
p] 3) •

The other way was to actually dig up the line, exposing the cable to view; this method was adopted if -
"- - - the plant was buried over the whole distance and there was no visual indication on the ground as to the direction [of the cable) - - -." (transcript p52).

The damaged cable served the telephone subscribers in the northern suburbs, north of Lee Point Road, some 1100-1200 in all.
He explained how the plaintiff had gone about the

repair; initially, it effected a temporary repair involving workmen working around the clock for at least 3 days; later a permanent repair was effected by way of replacement cable, using 194 metres of 2700 pair cable trucked from interstate,
running between the 2 manholes as shown on the plan Exhibit P3.
He agreed that the usual practice of the Electricity commission was to forward plans of any proposed works to the plaintiff.	He had seen 3 Electricity commission drawings numbered 85563, 86933 and 85562 which had been sent by the Electricity Commission to the plaintiff.	Copies of these plans were later admitted in evidence as Exhibits D4-D6 respectively.	He identified Exhibit Dl as a letter sent by the plaintiff to the Electricity Commission, dated
17 February 1981, which, as far as relevant, reads:-

"RE: PROPOSED UNDERGROUNDING OF ELECTRICAL RETICULATION PARER DRIVE AND LEE POINT ROAD
Thank you for your correspondence of
12th February, 1981, your reference 6/4/4.

Returned herewith are copies of drawings numbers 85.562, 85563 and 86933 showing existing Telecom
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plant marked in red.	All Telecom plant is on a fence alignment of approximately 1.75m.
Please arrange to contact the lines officer Nightcliff (Mr A. Sampson) on 89 3272 for on site locations before commencing any excavations, it is further pointed out that all power conduits and cables must cross under existing Telecom plant.
Particular emphasis is placed on Telecom plant, (cables and conduits) along Lee Point Road.

Telecom Australia concurs with this proposal and does not require any design changes."
It may be noted that this letter does not specifically state that the works also involved provision for overhead street lights.
It is convenient at this point to note that copies
of the 3 plans, Exhibits D4-D6, had earlier been enclosed with a letter from the Electricity Commission to the plaintiff, Exhibit D3, which reads as follows:-
"The Manager, Telecom Australia,
Engineering Department PO Box 2016,
DARWIN	NT	5794.
ATTENTION:	MR. B. SCHUBERT.
Dear Sir,
It is proposed to underground the electrical reticulation in Parer Drive and Lee Point Road as shown on Drawing Nos. 85562, 85563 and 86933, which are enclosed for your information.
This project was discussed with your Mr. T. Gibbs and our Mr. J. Hassanen some time ago. If your Authority desires any changes in this project please contact this office within seven (7)	days."
Again it will be noted that this letter related only to the undergrounding of "the electrical reticulation", as did the plaintiff's reply of 17 February, Exhibit Dl.	The 3 plans show all the proposed works.	One plan, no. 85563, Exhibit
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D4, apart from showing the proposed reticulation works along. Parer Drive and Lee Point Road, also shows in a separate diagram where 5 streetlight poles, Ll-L5, were to be constructed along what is indicated as the median strip of Lee Point Road, between what is clearly Jabiru Street and Vanderlin Drive.	Although there is some red marking on Exhibit D4, made by Mr Queisser in the course of his evidence (transcript, ppl75-6), none appears along the line of these proposed works on the median strip.
Mr Gumley agreed that as well as its main cable under the median strip the plaintiff had another main cable which ran underneath the footpath on the western side of Lee Point Road; see Exhibit Pl.	This comprised the plaintiff's 1200 pair cable serving the Wagaman area, together with a RAAF cable sometimes referred to in the evidence as "the Shoal Bay feeder cable".	Exhibit D4 shows that it was along the western side of Lee Point Road that the Commission proposed to underground the electrical reticulation to the houses.
	Mr Sampson testified as follows.	He had worked for the plaintiff (and its predecessor, the PMG Department) since 1958.	On 27 March 1981 he was its lines supervisor, stationed at the Nightcliff Depot for whose day to-day management he was responsible.	It was part of his duty to ensure that the location of the plaintiff's underground cables in the area was made known to contractors carrying out works in their vicinity.	At the Depot he had plans showing the location of the plaintiff's cables; some
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of these plans would have been amended and up-to-date at any given time, while others would not be, since it took some 2-
3 weeks to show the location of any new works of the plaintiff on a plan.	However, he said:-
"But we'd have copies of the new work in the same drawer as the plan	nd we'd go through them too, (inaudible) locations, just to know where the new plant is.	It wouldn't be on the main plan but we'd have copies of the plans of the new work in the same file." (transcript, p75).

I take this as testimony that he had ready access to information which showed where all of the plaintiff's underground cables were located in his area of responsibility, at any given time, and that this was checked, before locations were given to contractors.
He inspected the various works which were being carried out in his area of responsibility, on a daily basis. He explained:-
"- - - for most of the small cables we'd locate with that (that is, a locater) but the main cable
- - - we normally knew where they were because of the big manholes." (transcript, p65).

He said that if the cable in question was a major cable, he would locate it personally for a contractor.
He was aware of the Commission's works being carried out in the Parer Drive/Lee Point Road area early in 1981.	He believed that there had been a meeting about the carrying out of those works in relation to the plaintiff's plant, though he was very vague about its details.	This is understandable; he was testifying in Septenber 1992 about events of early 1981, or late 1980.	Lengthy delay in bringing actions to trial can have cataclysmic effects on
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the quality of the evidence available, where witnesses' memories must be relied on.	He thought this meeting had taken place in a building in Bishop Street, Winnellie; he was unable to remember who had attended but he thought that Mr Whistler of the Electricity Commission had been there and would have produced the Commission's plans for its works at that meeting.	Nevertheless, his evidence continued:-
"Q.		At any stage can you recall Mr Whistler showing you a plan on which street lights were depicted on the section [of Lee Point Road] north of Jabiru Street?

	No.	If I'd seen them I would have realised that they were going to be power poles there, or light poles.

Q.	And what would that have caused you to do?
A.	Bring it to Mr Queisser's notice.
Q.	Well, wouldn't you have also brought it to Mr Whistler's notice if he showed you such a plan?

A.		I	would have, but I	can't remember seeing the plan.
Q.	You see, the purpose of meeting at Bishop Street, in the red brick building, - - - was
- - - to ensure there wasn't going to be any conflict between the installations or services of any of those authorities?
A.	Yeah, I agree with that.
Q.		Right, so in other words, the scope of the work would have been thoroughly discussed at that meeting?
A.	Yep.
Q.		And at no stage did you tell anybody on behalf of NTEC that those street lights could not go there (on the median strip], did you?
A.	No.
Q.	So it's possible you overlooked that on the
- - - pian, is it?
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A.	No, I didn't see any plans of this sort." (transcript, p85).
rt is clear that Mr Sampson is saying that he never saw any copy of plan no. 85563 (Exhibit D4) and was never at any time made aware that streetlighting along part of Lee Point Road was part of the works.
Other relevant parts of his evidence relating to what took place at this meeting in Bishop Street were as follows:-
"Q.		- - - do you remember if at the meeting there was any arrangement made for you to provide locations for either NTEC or Elmec [the first defendant)?
A.	I can't remember the meeting but I know we had one somewhere in Bishop Street.	I think it was just agreed that they come to us in the depot or get in touch with us by phone and we'd go out and give the locations.


Q.	Do you remember having any involvement in assisting them [NTEC and Elmec)?
A.		Yeah, I went out quite a few times with Mr Queisser and gave the locations along
Parer Drive and all around the area; I can't remember the actual spots but I do remember when we were doing some locations along Lee Point Road I pointed out the pegs in the middle of the median strip.
Q.	Oh yes?
A.		And we both went over and had a look at them. He didn't know what they were.	I didn't know what they were.	So I rang our office.	Rang Mr Schubert and he got in touch with Robin Skafe (?) • "
(transcript, pp66,67).
Mr Sampson said that as far as he knew he did not have any plans with him when he saw the pegs in the median strip but he was aware at the time that the plaintiff had a 4-way
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conduit down the median strip of Lee Point Road ''of about 2700 pair cable."	His evidence continued:-
"Q.		- you've described the median strip, do you know if there are any other Telecom plant
- in Lee Point Road at the time?

A.		Yeah on the footpath.	And I was advised by Mr Queisser that he was only going to excavate on the footpath side, they weren't doing any work along the middle of the road where the pegs were.

Q.	Well can you describe what these pegs looked like and where they were located?

A.		Little steel peg about a foot out of the ground and they were spaced - oh at the time I thought they were about 50 metres apart. They looked like they were going to be light poles or something of that nature.
Q.	Where were they located in the roadway?

A.		In the median strip along the top of the conduit run.

Q.		When you speak of the 'conduit run' that means what?
A.	Telecom conduit run.
Q.	Can you remember how long before 27 March 1981 that conversation took place?
A.	Oh not exactly.	Probably 2 or 3 days.

Q.	And I think you said you asked him specifically about those pegs?

A.	Yes, I did, yeah.
Q.	And what did he say?
A.	He said he didn't know what they were at the time.

Q.		Did he during that conversation, or any other conversation, about that time, ask you about the location of Telecom cables in that Lee Point area?

A.		Only along the footpath area because that was the only place he·was going to work.
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Q.	What did he tell you about that?
A.		Well he showed me where they were going to dig the trench.
Q.	Along the footpath area?
A.	Along the footpath area, yeah.	They weren't
going to go outside the footpath.
Q.	on which side of the road?
A.	The west side of Lee Point Road.
Q.		Now did you at any stage during that conversation identify for Mr Queisser, any Telecom plant apart from plant on the west side of the roadway?
A.	Yeah I showed him where the conduit ran.	I didn't open any manholes or anything like that but I showed him the pegs and I said we've got a conduit run along the median strip.	I said if you dig there you're going to damage our cable if you go deep enough.
Q.	And what did he say to that?
A.	He said he wasn't going to be digging any there himself.	He said he didn't know what the pegs were.
Q.		You just mentioned manhole covers, at the time were there manhole covers along the median strip?
A.	Yes.
Q.	- - - Was there one north of the hole that ultimately turned up on 27 March?

A.		Yeah, there would have been.	I can't really remember it because I don't think we went and had a look at that, would have been one there though.
Q.	Was there any other manholes in the area at the time?

A.	Some along the footpath where they were excavating.
Q.	Were there any other along the median strip?
A.	There was one further south and the cable continued on then it went across the eastern
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side of Lee Point Road, down into the Wulagi area, serviced all that area.

Q.	There was one further south of where?
A.	Of where the damage occurred.

Q.	Were you aware of that at the time, that hole?

A.	Yeah.	I knew a manhole was there, yeah." (transcript, pp67-68).

It will be noted that Mr Sampson said that his conversation with the second defendant about the pegs in the median strip took place "probably 2 or 3 days" before
27 March 1981.	In cross-examination he was asked how he
recalled that, and replied:-

"Because it wasn't long after we had that meeting [about the pegs) that they [the defendants] dug the cables up and I wondered why, because
Mr Queisser also looked on the pegs and said he didn't know what was going on there, and the cables were dug up".
(transcript, p88).
He said that the present manholes as seen on the view taken on 9 September 1992, north and south of
Mr Roober's hole, were larger than the manholes which were at those locations in 1981.	His evidence was that after the accident on 27 March 1981, but on that day, he had a conversation with the second defendant, viz:-
"Q.	Did you have a conversation with him at the
scene of the hole?

A.		Yeah, well, from memory, he admitted to me that it was his fault because he didn't know they were going to be doing any boring along the median strip, that's what I remember. There was only me and him there.

Q.		Did you have any discussion with him about whether or not he had obtained a location for that hole?
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A.		No, I don't remember about that because he said beforehand that he wasn't going to be doing any digging in that area.	I don't remember any discussion about what he just mentioned."	(transcript, p70).
In cross-examination about his conversation with Mr Queisser concerning the pegs in the median strip he said:-
"Q.		Can you recall that you said to Mr Queisser during this conversation?

A.		Not the exact words, but I asked him - - - what the pegs were along the median strip, and he said he didn't know.	So I ended up ringing up our power office and inquiring further, and they didn't help me much.
Q.	Who did you speak to at your office?

A.	Brian Schubert". (transcript, p89).
"Q.	How many pegs were there?
A.		Oh, I can't remember how many, they were spaced at intervals of about 50 metres.


Q.	Are you able to describe the kinds of pegs that were there?

A.	They were steel pegs about a foot out of the ground.
Q.	What sort of steel pegs?
A.	Oh, oh about so round - well not round, they were a triangular shape as far as I remember, like a star picket.
Q.	They were like a star picket?
A.	As far as I can remember, yeah."
{transcript, p90).
"Q.		Now, apart from asking him (the second defendant] about those star pickets what else did you ask him about?
A.	I asked whether they were doing any excavation along the median strip.
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Q.	Yes?
A.		And he said they weren't doing any, he didn't know what the pegs were.
Q.	And the median strip, did that go all the way up to Vanderlin Drive at that time?
A.	No.


Q.	Did you go over and inspect the median strip?
A.	When?


Q.	On the occasion of this conversation with Mr Queisser?
A.		Yeah, we had a look at all the pegs, or a couple -

Q.	You went and had a	-?
A.	- of the pegs.
Q.	- - - look at each peg, did you?
A.	Not each peg, no.
Q.	How many pegs did you look at?
A.	Oh, probably one or two.
Q.	And which one or two were they?
A.	Would've been the one where the damage occurred, that would have been the first one.
Q. Right, so you specifically went and had a look at the peg in the location where the damage [later] occurred?
A.	Yep.
Q.	And what other peg did you have a look at?
A.	Probably the next one along, we didn't go too far along.

Q.	Right, was that peg still on the median strip?
A.	Yep.
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Q.	It was	still on the median strip?

A.	Yes.
Q.	So there were two pegs on the median strip?

A.	Yes.

Q.	Are you
A.	There were more - - -
Q.	- quite sure about that?

A.		No, there were more than two. - - - There were more than two because I drove along the road and I saw more along there.
Q.	So there were more than two pegs on the median strip?

A.	Yep."
(transcript, p91-92).

"Q.	- - - your evidence is that you attended this site on 27 March 1981?
A.	Yes.
Q.	Did you see the pegs on that day?

A.	No, I only went to that hole there, that was apparently the first hole they'd excavated."
(transcript, p93).

"Q.	That marking out [by	the first defendant of its works] would have included any pegs·on the median strip or on the area north of the median strip, would it not?
A.		Mr Queisser wasn't going to do any work there.

Q.	You see, Telecom [the plaintiff] never placed markers on that area of the reserve or on that area of the median strip, did they?

A.	No.
Q.		Showing that they	had a cable there, did they?

A.	They have their manholes along the median strip.
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Q.	They never put markers along that section indicating the direction fa the cable, did they?
A.		Because I was advised that they weren't going to do any work there."
(transcript, p99)
In cross-examination he appeared to remember "vaguely" an arrangement whereby one Peter McDonald, an employee of the plaintiff, would have given the second defendant the locations of the plaintiff's cables, because McDonald "was the chap that used to give the locations" (transcript, p97).	I note that the name "Ian Jordan" was not put to him by Mr Southwood of counsel for the second defendant, as one of the plaintiff's supervising linesmen on this job.	In cross-examination he said:-
"Q.	Did you communicate that [that is, that the defendants were not going to do any work on the median strip] to Mr McDonald?	Did you say? 'Don't worry about marking out the median strip because they're not going to do any work there'?

A. I can't remember. I wouldn't have, I don't think, because they weren't going to do any work there.
Q.		You wouldn't have said anything to Mr McDonald - - -?
A.		I wouldn't have mentioned to him because I was told that they weren't going to do any work on the median strip so I wouldn't have mentioned anything to Mr McDonald.
Q.· In view of that you would have expected
Mr McDonald to have marked out the cable, he having seen stakes there, he would have shown where the Telecom cable went, wouldn't he?
You'd expect him to do that normally?
A.	There was no work to be done on the median strip.

Q.		Yes, but you haven't made that communication to Mr McDonald have you, Mr Sampson?
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A.	No.
Q.	So, given the arrangement that we've agreed was in place, you would have expected
Mr McDonald to have marked out the Telecom cable in the vicinity of the median strip and to the area north of the median strip, wouldn't you?
A.		No, because they were only working in the Wagaman area, on the western side of Lee Point Road."
(transcript, p99).
Mr McDonald was not called by either party.	I observe that the evidence later elicited by the second defendant from
Mr Jordan (pp57-65) was never put to Mr Sampson; no doubt the explanation is that Mr Jordan was located very late, during the course of the trial, but this failure gives rise to the problems identified by Wells Jin	Reid v Kerr (1974)
9 SASR 367 at pp373-4. The fact is that Mr Sampson was never given the opportunity to deal with the matters raised by
Mr Jordan, including his assertions that he was the plaintiff's supervisor responsible for giving on-site locations (pp58,62), that the first defendant's employees did not have to first mark out their works (pp59,61), as to how locations were given (p59), how the agreed system worked in practice (pp59-62), and how he marked out the plaintiff's cable in the median strip along the Ll-L5 pegged line (p64).
	Mr Phillis testified as follows.	On 27 March

1981 he was the plaintiff's investigation officer in Darwin; he attended the scene of the accident that day to ascertain the cause of the damage to the plaintiff's cable.	He examined the scene and noted the 2 manholes in the median strip north and south of Mr Roober's hole.	He recounted a
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conversation he had with the second defendant at the scene, as follows:-
"Q.	Are you able to tell His Honour what you said
to him and what he said to you?

	Not so much as an "I said/he said".	I mean it's 11 years ago and I just don't have notes to that effect and it wasn't taken that way anyhow.	It was just a formal discussion we had between us as to who I was, who he was.

I asked him who he was and he informed me he was the contracts manager for Elmec and I asked him had he caused the damage and he indicated that the damage had been - well, not he himself but he'd been hired by NTEC, on memory, to erect light poles along that section of road and he in turn had hired Wolpers & Flowers, [formerly the third defendant) a machine from them under an hourly arrangement, hence the damage came back to him because it was - his driver of that was operating under the supervision of Klaus [Queisser].	He fully agreed to this. In fact, he was the one that was - - - telling me these details.	I then asked him whether he had sought any locations and he freely admitted at that point that he hadn't, although he did indicate that he had prior discussions with, I think it was the lines officer Tony Sampson at Nightcliff because of other works and whatever and Tony had indicated to him that he should seek location prior to doing it, but he freely admitted that he didn't on that occasion.	He also indicated - I asked him whether he was going to accept the account for the cost of the damage.	He had no hesitation and said "yes" because he had a public risk policy with Edward Lumley and there wasn't a hassle, Edward Lumley were going to fix it up.
Exactly what word for word context that went, no, I can't, because I haven't got any notes or anything."
(transcript, pl07).

He said he had made notes at the time of speaking with  Mr Queisser on 27 March and on Monday 30 March he wrote a report based on his notes.	This was typed on Wednesday
1 April and is in evidence as Exhibit D2; it is the only
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contemporaneous record in evidence.	The relevant parts of it are as follows:-
"Advice was received on Friday 27.3.81, from
Mr P Gumley, External Plant Manager that a 2700 Pair cable had just been damaged on Lee Point Rd, Casuarina.	I immediately proceeded to the site which was situated on the southern tip of the Northern medium (sic) strip in Lee Point Rd directly opposite Jabiru St,	The damage occurred when a post hole borer, bored a hole preparatory to erecting a new light pole.		The depth of cable when damaged was 1.3 metres.	There were two manholes in the vicinity, the closest being 71 metres north and another approximately 120 metres south of the point of damage, both manholes were in direct line, which should have indicated the presence of underground plant.
Whilst at the site I discussed the matter with a Mr Klaus Queisser, Contracts Manager for Elmec Pty Ltd, he advised me that Elmec had been contracted by NTEC on a set price basis to erect light poles along a section of Lee Point Rd.	Elmec in turn had hired a machine and operator from Wolpers and Flowers to bore the holes.	- - -
When questioned in relation to what locations were sought [from the plaintiff] prior to commencing operations Mr Queisser stated that he looked around in the vicinity, but did not locate any markers, pits, etc that would indicate the presence of underground plant.	Assuming it would be all clear he directed the operator to bore the hole.	Mr Queisser further admitted that he had sometime previously discussed his intended operations with Mr T Sampson, Lines Officer, Nightcliff at which time he was advised to seek a cable location before he commenced his operations. He freely admitted that he did not seek a location.

Mr Queisser agreed to accept the account for the associated cost of repairs.	When received it would be sent to Edward Lumley & Sons with which insurance company they	hold a current public risk policy, for consideration of payment."
When cross-examined about this conversation of
27 March 1981 with the second defendant, he stated:-
"Q.	I put it to you that essentially what
Mr Queisser said to you was that he was an employee of Elmec, that Elmec had arranged
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for a hole to be bored at that location by Wolpers and Flowers, that Mr Roeber, an employee of that company, had come to the site, had operated a posthole digger at that location under the direction of Mr Queisser and after boring a hole at that location had severed a Telecom cable; do you agree with that?
	Along those lines, yes.

Q.	In addition to that, he advised you that the account could be sent to Elmec?
A.	That's correct.
Q.	And that it would be forwarded to Elmec's insurers?
A.	That's correct.
Q.	That the works were part of a contract between Elmec and NTEC?
A.	That's correct.
Q.		At no stage did he admit to you that he had not sought a location in respect of that particular location?
A.	He did.	I asked him specifically whether he had sought a location; he indicated he looked in the vicinity; didn't see anything; so proceeded on.	He also indicated to me that he had previous talks - he was quite open about it, quite friendly about the whole thing; there wasn't an argument between us. It was quite (inaudible).	But he had spoken to Tony Sampson, I think it was, who was his lines officer at Nightcliff on_previous occasions regarding what sort of location or whatever.		And my understanding of what Hans told me, he was told by this Mr Sampson that before he commenced any operations, he do so.
Q.	Hans told.you?
A. Not Hans. Hans is do with it; he's a anything _about it.
(transcript, pl22)"
 his brother - nothing to mechanic,. wouldn't know
Klaus."
With this evidence may be contrasted Mr Queisser's account of their conversation at pp45-6.	In essence, their accounts
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largely coincide.	Although Mr Queisser denied (p46) that he had told Mr Phillis that he had not sought a cable location in the median strip, in fact it is clear he had not sought any such location; see pp50-1.
	Mr Schubert was the estimating lines officer for the plaintiff in 1981.	Part of his duty was to mark on any plan of works sent in by a contractor, the location of any plaintiff's plant in the vicinity of those works, and return a copy thus marked to the contractor.		On 27 March 1981 he attended the scene of the accident.	He was aware of the Electricity Commission's works involving the undergrounding of electrical reticulation cables on the western side of Lee Point Road.	His evidence continued:-

"Q.	Yes?
	In relation to the street lighting, yes, I received some plans in my - - - capacity as the Acting Senior Lines Officer - - - and I received plans of proposed street lighting that was to go down the median strip.

Q.		Okay.	And do you remember who the plans came from?
A.		Well most of those plans I guess customarily they came from NTEC.	They submitted the proposals.
Q.	Right.	Now at the time you saw those plans were you personally aware of plant belonging to Telecom in the area around the exchange in Vanderlin Drive?
A.	Certainly, yes.	Yes.	I was aware of that." (transcript, pl26).
He identified Exhibit D3, set out at pl3, as the covering letter from the Electricity Commission which came with the NTEC plans, and Exhibits D4, D5 and D6 as appearing to be true copies of the 3 plans he had received.
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He continued:-
"Q.	Okay.	Were you aware of any other plant in Lee Point Road?

A.	Yes.	Our main cable or main conduit and cable distribution plant came right up the middle of the road in the median strip.

Q.	Where did that come from and go to?

A.	That came from Casuarina Exchange [in vanderlin Drive] and it headed in a southerly direction up along the median strip [of Lee Point Road] to a point adjacent to and opposite, I think, - - -	Jabiru street, and then went - - - across [Lee Point] road at that particular point and it serviced what Telecom term cables and cord - distribution cables for Wulagi and those particular areas."
(transcript, pl27).

He knew that the cable under the median strip was a 2700 pair cable.
He described what he did on receiving the letter
and plans, copies of which are Exhibits D3-D6:-

"Q.	Did you go to any maps or plans to consider the proposals?

A. Yes. I got a group of plans from NTEC and at that time I matched those plans to what plant we had in the area.

Q.		Did you do anything apart from matching them? Did you make any marks on the NTEC plans or the other plans?

A.		Yes, I endorsed - I would have and I'm sure I did, I endorsed two copies of the plans in red, highlighting Telecom plant in the vicinity of both projects.

. Q.	Do you have any recollection as to whether or not you highlighted the cable you've described as going down the median strip?
A.	Yes, I certainly would have.

Q.		And then what did you do with the plans after you'd made those highlights?
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A.	Well it was customary, and what I did then, I
- I made notations on the plans, which I would have always done anyway, as to specific legends that I may have put on the plan.
Like any depth(?) or fence line markings or physical indication of where Telecom plant was.	That would put it in all clearly subscribed on the plan, yes.

Q.		Now at the time do you recall if you forwarded with the plans the plans to NTEC once you'd made those markings?

A.		Those plans would have been returned to NTEC, yes.

Q.		Do you recall whether or not you did that by way of a covering letter or otherwise?

A.	There always would have been and in that instance, yes, there would have been a covering letter.

Q.	Did you have at the time a practice of pointing out, either on the plans or the letter, anything about obtaining locations from Telecom personnel?

A.	Certainly, yes.	That was mandatory.
Q.	What was your practice?
A.		Well the legends on the plan would have indicated that - that all cable locations were not - like, would have been accurate to, say, extreme and that all locations - all cables should have been - should be physically located by Telecom employees before any excavations took place.	Most definitely that was - - - one requirement."
(transcript, pl28).
An element of reconstruction is obvious here.	He identified his signature on the letter Exhibit D1 and said that the plans he had received were "definitely	- sent back to NTEC with that covering letter" (transcript, p129).
I note that Mr Schubert was not asked about the telephone conversation which Mr Sampson said he had with him, after he had seen the pegs in the median strip; see
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ppl 7, 21.	The reason why such evidence, possibly supportive of Mr Sampson's account, was not sought to be elicited, was not explained.	Further, it is clear that Mr Schubert's evidence at p30 was that he had highlighted
the line of the plaintiff's cable down the median  strip,  and that the copy plan Exhibit D4 (which does not contain any such highlighting) was not the actual marked plan which he
had returned to the Electricity Commission with the letter of 17 February 1981 (Exhibit D1).	The markings in red and blue on Exhibit D4 were made by Mr Queisser during the course of his evidence; see transcript ppl75-6.
	Mr Noble was the plaintiff's principal lines


officer in March 1981.	He attended the scene of the accident on 27 March 1981, to see about repairing the damage.	His evidence was:-
"Q.	Just before we go on to the repair process, did you have a look around the scene after you arrived?

		- Yes, - - - apart from having a look at the bore hole I had a look in both directions at the manholes both sides of the damage, trying to determine which was the best way of going about repairing that particular cable.


Q.	Did you locate manholes?
A.	Yes.

Q.		Approximately where were they in relation to the hole?

A.		One towards Vanderlin Drive, [that is, north) about 80 metres, and another one towards McMillans Road., [that is, south] probably. about 120 metres, something like that.

Q.		Where were they located in relation to the hole?
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A.	In - - - the median strip, towards McMillans, because the road was fully built on that side, and on the other side around about where the bitumen ended or maybe a little bit past where the bitumen ended on the Vanderlin Drive end.
Q.	Are you able to describe the manholes?	- - -
did they have covers on them?
A.	They had covers - oh, when I got there the covers were off.
Q.	Both sets?
A.	No, only the one towards Vanderlin Drive.
Q.	That's the one to the north, is it?
A.	Yes.
Q.	Are you able to remember now how many covers it had?
A.	I can't recall exactly how many covers, but being a manhole close to the Exchange of that size with a major run, the minimum would have been six and possibly eight, but I can't recall exactly what it was at the time.
Q.		What about the one to the south?	How many covers did that have?
A. I can't recall how many that - were on that either but, again, it would've been - - - a larger size hole.
Q.	How many covers would you have expected it to have?
A.	About six or eight again, as a minimum." (transcript, pl38).
He said that at the time there were already light poles in the median strip of Lee Point Road, south of the intersection with Jabiru Street.		I note from Exhibit Pl that the plaintiff's cable line ran south from Vanderlin Drive down the median strip of Lee Point Road past Jabiru street as far as Wagaman Terrace, before turning left into what is apparently vacant land.	Mr Noble believed that on
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27 March 1981 he had seen some white pegs in the median strip of Lee Point Road between Jabiru Street and Vanderlin Drive.
He believed that some 800 telephone subscribers
were cut off when the cable was damaged; he explained  how and why the plaintiff went about the method of repair and replacement of the damaged cable indicated on pp5 and 12.  The nett costs of these works, with a break-down showing labour rates and time taken, material prices and quantities, motor vehicle and mechanical aids times and costs, together with deductions for the value of recovered materials, is shown in Exhibit P4 dated 26 March 1982, at $41,295.81.
Mr Noble had checked these details and satisfied  himself that they were correct.	He was unable to say how many of the plaintiff's cables in Darwin in March 1981 ran under the median strips of roads.
	Mr Purse in March 1981 was the plaintiff's

works officer in Darwin.	He had prepared the statement of the costs of the repair works, Exhibit P4, and affirmed that it was correct and that the costs indicated therein were fair and reasonable.	His expert statement under r44.03, explaining how the details in Exhibit P4 were arrived at, is Exhibit PS. His evidence was not disputed.
Apart from this oral evidence from the six witnesses the plaintiff adduced in evidence Exhibit P6, a letter from the first defendant to the plaintiff dated
5 August 1982, the material part of which is as follows:-
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"RE: YOUR REF. T.M.D. No 15055 - REPAIRS TO  TELECOM 2700 PAIR MS CABLE MEDIUM (sic) STRIP LEE POINT ROAD CASUARINA 27/3/81.
ATTN:	MR BILL HINDEMARSH.
Dear Sir,
After many months of wrangling with our insurance company it now appears that they will not pay out on our claim for the $42,172.22.	Without prejudice to any claim we may have against the insurance company we would like to explore the possibility of repaying the money to Telecom over an extended period.
We understand from Telecom in Darwin and your office in Adelaide that you may consider this.
We therefore propose that we repay the money over a two preferably three year period.	Due to the depressive state of business in Darwin at the moment we would naturally appreciate the latter period.

Over two years the payment would be $1,757.17, over three years $1,171.45 per month.
We trust you will look favourably on this request and look forward to your early reply."
Mr Renfrew signed this letter and gave evidence in relation to it; see p56.
The plaintiff also adduced in evidence as Exhibit
PS certain interrogatories as answered by the first defendant on 20 October 1989.	The matters dealt with therein were not, ultimately, in issue between any of the parties.
The evidence adduced by the second defendant
Mr Southwood of counsel for the second defendant, Mr Queisser, called three witnesses.	The thrust of their evidence is set out at pp35-65.
	Mr Queisser testified that he has been involved in carrying out electrical contracting work for
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about 25 years.	For some 14-18 months prior to March 1981 he had been employed by the first defendant as its contracts manager.	In that capacity he supervised its contracts.
Inter alia, his duty was to see that proper precautions were taken to ensure that the plaintiff's plant was not damaged by	the first defendant's works; he was at the works for most of the time.	He accepted that it was his 11obligationto ensure that [he] had located other services prior to digging in the roadways11 (transcript, p209).
He had assisted in preparing the first defendant's tender for the subject works.	He identified plans Exhibits 4, 5 and 6 as copies of plans issued by the Electricity Commission when calling for tenders.	He said that the scope of the works was as follows:-
"Q.		In terms of the scope of the works, the subject of the tender, what was the $Cope of the works to be performed?
	The scope of the works to be performed in this particular tender was the conversion from overhead electricity to underground electricity of complete Parer Drive and the conversion of Lee Point Road, on the western side, - - - from overhead to underground, and the installation of street lighting down Lee Point Road - - - and then installation of street lighting in Parer Drive.

Q.	In terms of Parer Drive, what street lighting was to be installed there?

A.	The street lighting to be installed in Parer Drive was a 9 metre pole with - - - a 5 metre outreach with 150 watt sodium vapour lamp."
(transcript, pl62.)
"Q. Now where were those 5 poles to be installed?
A.	The 5 poles to be installed at the northern end of Lee Point Road.
Q.	That is - - -?
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A.	Prior to Vanderlin Drive.
Q.	And north of Jabiru Street?
A.	That's right. (transcript, pl63.)

He had been made familiar at a discussion with Electricity Commission officers on 13 January 1981 of the scope of the works, but those officers did not produce at that meeting any plans marked in red.
He had telephoned the plaintiffs' depot to arrange
a meeting after the first defendant had won the contract. This took place about 9 or lO'clock one morning in the first two weeks of February 1981 in an office at the plaintiff's "Dolphin depot".	This was apparently a reference to the plaintiff's Nightcliff depot, located behind the old Dolphin Hotel.	The persons who attended that meeting were
Mr Renfrew and himself from the first defendant, Mr Whistler from the Electricity Commission, and Mr Sampson and a man called "Speed" from the plaintiff.	He took copies of the plans Exhibits D4-D6 with him to that meeting, retaining them.	He could not recall whether Mr Sampson had any plans with him.	He testified as to the purpose of the meeting:-
"Q.	And what was the purpose of the meeting?

	The purpose of the meeting at - - - Telecom's yard was to go through the whole job from where we were starting to where we finished and approximate timing of how long we would take to do all the excavation works.


Q.		And can you tell His Honour what in fact occurred at the meeting?

A.		At the meeting we laid out these plans [Exhibits D4-D6] and we described in detail where we were excavating; the house locations; where the high voltage cables were
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going; in particular, we went through where we have to go down the walk ways between blocks -	and also where all the street lighting was.
Q.		And did Mr Sampson or the person who you knew to be called 'Speed' say anything at the meeting?
A.	They drew my attention to the Shoal Bay
feeder cable [that is, the RAAF cable].
Q.		And where does the Shoal Bay feeder cable run?
A.	The Shoal Bay feeder cable runs on the western side of Lee Point Road.
Q.	Did they draw your attention during that meeting at any stage to the cable which was struck on 27 March 1981 by the posthole borer?
A.	No they did not.
Q.	Did they show you at that meeting at any time plans with their installations on the plans marked in red?
A.	No they did not.
Q.	Was any arrangement made at that meeting between Telecom and Elrnec?
A.	Yes there was.
Q.	What arrangement was made?
A.	The arrangement that was made - - - with Telecom was that - - - we would mark out our trenches, not only into the houses but also down the footpath and all our locations for all our equipment.	They would then every day come past, early in the morning, and check those locations and check their sewers in relation to where we were going to excavate.
Q.	And was anything else discussed at that meeting?
	Not that I can recall. (transcript, ppl67-8.)

The works commenced on 24 February 1981 at the western end of Parer Drive.	Mr Queisser stated that the
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arrangements which had been made with the plaintiff were adhered to; he indicated how the plaintiff's linesmen physically marked out the lines of "the plaintiff's plant each day.	Excavation work would then commence.
As indicated earlier, the works included some street lighting along the southern side of Parer Drive; he explained that the first defendant's workmen indicated the location of the poles by stakes or star pickets and continued:-
"Q.	In terms of the marking out by Telecom did they make any marking out in respect of the street light locations on the southern side of Parer Drive?

	They would locate - if the street lighting cabling differed from the low voltage cabling and it crossed their plant they would mark it out.

Q.	How would they mark it out there?

A.	Again either with a disc or with fluorescent paint, aerosol paint.

Q. Can you recall if it was necessary for them to mark out in respect of any of the street lights?

A.	Not specifically." (transcript, p170.)

After two weeks the first defendant had completed the works in Parer Drive.	During that period the plaintiff's officers had attended every morning "with a few exceptions" (transcript, p204).	On those occasions he would contact the plaintiff "to ask someone from Telecom's depot to come out" (transcript, p204).		Mr Queisser said:-
"Q.		What would the representatives of Telecom do when they arrived?
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A.	They would check Nhere we had lined out our trenches and then proceeded to check their plan in relation to our excavation.
Q.	After they'd done that, what would they do?
A.	They would then leave and we wouldn't see them until the next day."
(transcript, pl71.)
The defendants then turned north into Lee Point Road and commenced excavation work along its western side, having first located the RMF	cable.	He said:-
"Q.	How did you conduct that excavation?
A.		We conducted that excavation by - once we had located the Shoal Bay feeder cable, it protruded into NTEC's alignment - standard alignment for their services.	So, what we did was we excavated parallel to the Shoal Bay cable and other telephone cables, and in fact exposing it most of the way.
Q.		During this period of the works, did the representatives of Telecom continue to attend at the site?
A.	Yes, they did.
Q.	Did they continue to mark out their cable locations in the way that you've indicated?
A.	Yes, they did." (transcript, p172.)
During the course of this work northwards the defendants also laid two cables across and underneath Lee Point Road.	These works are shown on the plan Exhibit D4. Mr Queisser said:-
"Q.		- if you could just describe the works that were required to be performed and which are shown on this plan (Exhibit D4]?
A.		The works shown on this plan is low voltage reticulation, going from each URD pillar, which they call a 'service pillar.'	It also depicts house services to each house.	It depicts high voltage cabling.	It also depicts road crossings across Lee Point Road
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in 2 locations.
Q.	Is there a road crossing across Lee Point Road in the vicinity of Parer Drive?
A.	Yes, there is.

Q.		So there's a road crossing that crosses from Parer Drive, it crosses in a direction from west to east across Lee Point Road?
A.	Yes, there is.
Q.	Can you continue on then, describing the works shown on the plan?
A.		Yes.	It also depicts high voltage cabling going from Maria Street to the - - - eastern side of Lee Point Road.	It also depicts high voltage cabling going from Wagaman Terrace, again across Lee Point Road and then going along the eastern side of Lee Point Road to an overhead power pole."
(transcript, pp173-4.)
By 26 March 1981 the works along the western side of Lee Point Road "were all but finished all the way up to Block 433011 (transcript, p176); that block was at the intersection of Vanderlin Drive and Lee Point Road and Exhibit D5	indicates it marked the last of the underground reticulation of electricity to houses.
Turning to the works to provide street lighting in the northern end of Lee Point Road, his evidence was:-
"Q.		Now prior to the date of the accident and, indeed, prior to the marking out of the locations from Ll to L5, are you able to say whether there were street lights in existence in the median strip up to the northern end of the median strip, being just south of Jabiru Street?

A.		Yes, there were - from McMillans Road [at the southern end of Lee Point Road] to - - - a point opposite block 1012 [at the intersection of Jabiru Street and Lee Point Road].


41
Q.		You attended at the view when the court went for a view the other day of the area?
A.	Yes, I did.
Q.		And there are now street lights running along the median strip to that point just south of Jabiru Street.	Were those street lights the street lights in existence in 1981?
A.	Yes, they were." (transcript, p180.)
"Q.		Are you able to say whether prior to 27 March 1981, the day of the accident, whether the street light locations had been marked out from point Ll through to L5?
A.	Yes they were marked 3, 4 - maybe even a week beforehand.
Q.	Can you recall who marked out those locations?
A.		I	can't recall if I	did them or - or a foreman called Frank Le Roser did it."
(transcript, p177.)
He stated that the marking-out of the first defendant's works was the job of "probably Frank Le Roser and myself" (transcript, p204}.	His evidence continued:-
"Q. Do you know of the whereabouts, now, of Mr Le Roser?
A.	I do not.
Q.	How were the locations of the street lights from points Ll to LS marked out?
A.	They were marked out with stakes and they had insulation - electrical insulation tape wrapped around them.

Q.		Can you describe the kinds of stake that you would have used?

A.		Well primarily we used two types of stakes. One was a wooden stake or the other one was star pickets, because we need star pickets to fence off unfinished excavations.
	And how far apart are the locations Ll to L5?
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	They were approximately 50 metres apart." (transcript, pl77.)

He identified the hole dug by Mr Roeber as having been dug at position Ll on Exhibit D4.	As to the marking out of the street lights his evidence was:
"Q.		Now if I could take you back to the time when the positions Ll to LS were marked out with the stakes, at that point in time did you walk over any of the area that had been staked out?
A.	Yes, I did.
Q.	On how many occasions did you walk over that area prior to 27 March 1981?
A.	I would have walked over that - - - area as well as the rest of the northern part of - -
- I'm getting myself confused about north and east now - on the western side of Lee Point Road as well as where there were street lights locations - - - I would have walked over that many times."
(transcript, p182.)
Prior to 27 March 1981 the plaintiff had marked out the location of its cable under the western side of Lee Point Road, north of the intersection with Jabiru Street; and "there was identification discs and aerosol paint on the walkway beside the square box labelled WA17 P01711 • (transcript, pl78).	This box, on the western side of Lee Point Road, is shown marked in yellow by Mr Queisser (transcript, p178) on the plan Exhibit D4.	Mr Queisser had had a conversation with an unidentified employee of the plaintiff some 3-5 days before the accident, relating to the cross-over of the plaintiff's cable by the Electricity Commission's cable going to its low voltage pillar at P017. This was on the western side of Lee Point Road well away from the site of the accident and to the north of it.	The
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relevance of this conversation did not clearly emerge; perhaps it was intended to suggest that this was the conversation which Mr Sampson mistakenly had in mind, in his evidence at ppl8-19.
His evidence in chief flatly contradicted the

evidence of Mr Sampson at p19, as follows:-
"Q.	At any time prior to 27 March 1981 were you informed by any of the employees of the Northern Territory Electricity Commission that there was a cable running in the vicinity of Ll to L5?

A.	No, I was not." (transcript, pl83.)

"Q.	Prior to this damage being done, did you ever have a discussion with Mr Sampson on the site about the location of any Telecom cable in the vicinity of Ll?

	No, I did not." (transcript, pl84.)

In cross examination, he said that he "only very rarely saw Mr Sampson", and he did not recall having a conversation with him some 2-3 days before the accident, at the intersection of Jabiru Street and Lee Point Road (transcript, p205).	He was "sure" that they had not had a conversation in which Mr Sampson had pointed out the pegs in the median strip, and informed him that the plaintiff had a cable under the median strip (transcript, p206).	He could not recall whether any of the plaintiff's officers attended at.the site of the works on the morning of 27 March 1981.
He explained that before he told Mr Roeber that morning to dig the hole at position Ll he had first made some checks:-
"Q.	Prior to giving the direction to Mr Roeber to bore the hole (at position Ll], did you satisfy yourself that it was safe to bore the hole at that location?
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	Yes, I did.	I - - -

Q.	How did you do that?
A.		I	-	walked up and down the site.	I checked earlier and double checked with Gary Whistler (of the Electricity Commission) in the morning in regard to locations, and we walked from location to location [that is, of the proposed  light poles at Ll to LS].		There were no pegs or discs or any identification means of anything on the ground, underneath the ground, and therefore I instructed - - - Mr Roober to - - - dig the hole."
(transcript, pl84.)
Mr Whistler was not called to support this account, nor was any explanation proffered for his absence from the witness box; Mr Queisser stated that Mr Whistler was in Darwin during the trial.	He said the damage occurred within a minute or so of Mr Roober starting work; at that time
Mr Queisser was nearby.
As to Mr Phillis' account of their conversation on
27 March 1981, set out at pp26-8, his account was as follows:-
"Q.		What was the substance of the discussion that you had with Mr Phillis?

A.		The discussion I had with Mr Phillis was that I informed him that I worked for Elmec, that I was contracts manager for Elmec, and I was looking after the job for Elmec.	I explained to him that - - - Elmec had a job with the Northern Territory Electricity Commission, and that work was all the way along Lee Point Road and down Parer Drive, and also the street lighting installation along the median strip of Lee Point Road from points Ll to L5.
Q.	Did you discuss anything else with him?


A.		Yes.	Yes, - - - I can't recall his exact words in regards to - or the exact context of the conversation that we had, but I believe I would've said something like:	'We're insured.	Just send the bill to Elmec.'
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Q.	Did you at any stage freely admit to
Mr Phillis that you had not sought a [cable] location in relation to this area?
A.	No."
(transcript, pl84-5.)
He was cross-examined about a statement written by the first defendant's insurer's loss assessor Mr Gorton, purporting to record the effect of what he had said a few days after the accident to Mr Gorton.	He had read it at the time, but he had not signed it and did not consider that it set out fairly the information he had then given Mr Gorton, although he agreed that certain parts of it were accurate, including the following:-
"Q.	Did you say [to Mr Gorton) that:	'On Friday
27 March at approximately 12.45 to 12.50, I arrived on site at Lee Point Road and Jabiru Street'?
A.	Yes.
Q.	Did you say:	'I checked the location of the poles' position relating to measurements at the centre so that the holes could be dug'?
A.	Yes.

Q.	Did you say that 'the position of the 5 poles was in the centre of the median strip, which is in the process of being formed'?
A.	Yes.
Q.	I think you told His Honour earlier - - - that you weren't sure whether you had actually pegged·out the pole locations?
A.	That is correct - that is correct.

Q.		Who was the person who you suggested may have done it?
A.	Frank Le Roser.

Q.		What was his position in the Elmec organisation?
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A.	Foreman.
Q.		Was he working directly under your supervision?
A.	Yes, he was.
Q.		Why is it that you can't remember whether it was he or you that pegged out the poles?

A.		Because we did a lot of pegging out.	We not only pegged out the street lights, we pegged out	the street light cubicles; we pegged out street light locations; we pegged out metre box locations; entries into blocks; there was a lot of pegging out.


Q.	Do you remember whether you - - - pegged this out or checked it on this occasion?

A.		Yes, I checked the locations of Ll to LS on the Friday morning.
Q.	Which was 27	March?
A.	That's right.
Q.	Prior to digging any holes?
A.	That's right.
Q.	And how did you check it out?
A.		I checked the locations out with Garry Whistler [of the Electricity Commission].
Q.		How did you do it; did you walk the length of the area that was to be - the length of the line between Ll and L5?
A.	Yes, I did.
Q.		And you walked that with Mr Whistler, did you?
A.	That's right.
Q.	All the way up and all the way back?
A.	Yes, I did.
Q.	Do you remember seeing any Telecom manhole covers?
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A.	Not between Ll and L5, no.
Q.		You are aware now, are you not, that there was one almost on top of - - - the one labelled L2?
A.	I'm aware now, yes.
Q. The peg that had been positioned near the pole that was to become L2 must have been within a few feet of the manhole cover?
A.	Yes.
Q.	Do you remember whether or not how many lids the cover had?
A.	I cannot recall now.
Q.	Do you disagree with Mr Noble's evidence that a cable that size would have had a lid of - at least 4  lids.	The hole would have had at least 4 lids and possibly 6?
A.	Yes, I'll agree with that.
Q.	Not an easy thing to miss?
A.	No.
Q.	Can you explain how you didn't see it?
A.		As I recall, the pit [that is, the manhole] beside L2	- which is now L2 - was covered in dirt.	It's on the - approximately 60 metres away from Ll.
Q.	When did you ascertain that it was covered in dirt?
A.	After the accident.
Q.	How much dirt was - did you go and inspect it after the accident did you?
A.	Well, we walked it after the accident, yes.
Q.	Who's 'we'?
A.		Myself, I think, and maybe Heinz Roober may have walked up and down.
Q.	Incidentally, where is Mr Roober?
A.	I. do not know.
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Q.	And you say it was covered in dirt?
A.	To the best of my recollection, yes.
Q.	So much so that you couldn't recognise it	as a manhole cover?
A.	That's right.
Q.		was it a mound of dirt or just a sprinkle of dirt?
A.	It was relatively flat.	There was construction for the second part of the carriageway and the roundabout at the end; there was a lot of dirt laying around.


Q.	And it was a low mound?
A.	A low mound of dirt?
Q.	Yes?
A.		- - - if the pit was beside L2 I would have seen that the pit was there, we wouldn't have dug.
Q.	Yes?
A.	I mean I would have done hundreds and hundreds of excavations.
Q.	Is it the case that you didn't look properly?
A.	No.

Q.	Could the witness be shown [Exhibit] P2, the photos?
HIS HONOUR:	Yes.
MR COULEHAN: Just look at the one of the backhoe. Can you see any dirt that may be concealing a manhole cover there?
A.		No.	All I can see is grass.	Grass or dirt on the other side of the - where the black road sign is.

Q.		Where do you suggest the manhole cover is; on the - - -?

A.
Where
it is today?
Or it was then?
Q.
Where
was it	then?
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A.	I believe on the other side of the - where the dual carriageway goes into separate - where the V intersection is.	Y intersection, sorry.
Q.	Can you see any mounds of dirt there?

A.	No.

Q.	You're suggesting are you that it was covered by a low mound?
A.	Yes.

Q.	Did you go any further up - there is another manhole further up, or there was at the time another manhole up closer to L5 wasn't there; do you recall?
A.	I can't recall.


Q.	Did you tell him [Mr Gorton] in your opinion this was the only median strip in Darwin with the cable down the centre?

A.	Yes."
(transcript, p193-197).
He did not agree that he had told Mr Phillis what that officer's report stated (p27).	However, it is clear that there is not much difference between them.
He was asked if he had checked whether any of the plaintiff's officers had noted the pegs in the median strip; his evidence was:-
"Q.	Did it occur to you to ascertain whether or not any Telecom employees had seen the pegs?

A.		No, because we - - - Telecom were coming there every day, they would mark out in front of us their locations, once we showed them -
- - where we were going to excavate.	There were no such - - - markers or identification, we were going to drill.


Q.	Is it your evidence then that you had assumed that the Telecom employees had noticed the pegs?
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A.	Yes.
Q.		On reflection do you not consider that was a rash assumption to make?
A.	No.

Q.		You've already agreed that they didn't always come?
A.	Yes,

Q.	Did the possibility occur to you that they may not have come that day?
A.	No.
Q.	You assumed that they had?
A.	Yes.
Q.	And that they had noticed the pegs?
A.	Yes.
Q.	And that you assumed that on that basis that it was quite clear for you to go ahead and -
- -?
A.	And excavate.
Q,	- dig the holes?
A.	Yes.
Q.	And I'll put to you again; don't you think, on consideration now, that it would have been prudent to have not made that assumption but to have made inquiries as the whether or not the Telecom employees had in fact checked that area before digging?


MR COULEHAN:	I was going to ask - do you remember the question?
A.	I think the question that you asked me was would it have been prudent for me to have made more inquiries.

Q,	To ensure that the Telecom employees had noticed the pegging?
A.	In hindsight, yes." (transcript, p207-8).
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	Mr Renfrew, an electrician, from 1980-1984 was a director, general manager and owner of the first defendant.		His evidence generally supported Mr Queisser's account.	He said that the purpose of the meeting with the plaintiff's officers in its Nightcliff yard prior to commencing the works was "to establish a method of cable location by (the plaintiff]" (transcript, p216).	In relation to that meeting he relied on his memory.		His evidence as to the meeting was as follows:-

"Q.	What occurred at the meeting?
	We ran through the scope of the work.

Q.	How did you do that?
A.	Well, we discussed it and - and looked at the drawings and explained to the Telecom people what we were trying to do.
Q.	Did you run through the total scope of the work?
A.	Yes.
Q.		As you ran through the works, did you receive any advice from the representatives of Telecom?
A.	Yes, we did.
Q.	What advice did you receive?
A.	That particularly in Lee Point Road, there were a number of telephone cables to particularly look out for - to be aware of.
Q.	Did they identify what cables they were?
A.	The only one that particularly comes to mind was the Shoal Bay feeder or something, a RAAF or a radio station feeder, or	- - -
Q.	Do you recollect what side of Lee Point Road that cable ran?

A.		Yes.	It ran on the Casuarina side which would be the western side.
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Q.		Did any representative of Telecom advise you that there was a cable under the median strip running along Lee Point Road?
A.		I cannot recollect that.	I - - - don't remember that, if he did."
(transcript, p216.)
The arrangement agreed upon between the plaintiff's and first defendant's officers at that meeting was:-
"Q. Was an arrangement made at the end of the meeting?
A.	Yes.
Q.	What was the arrangement made between Elmec and Telecom?
A.		Well, we worked out a day to day method of checking work that we would mark, and also that they would test where the cables were going to be - - - or they would pin the small marker pins where their - - - main cables were.
Q.	What was the system?
A.	They would come to the job each morning.
Q.		Yes.	What would occur when they arrived at the job?

A. Well, they would - they would check any work we had already pegged, or - or any work that we required them to peg.
Q.		Was that the system that was arrived at, at the meeting?
A.	Yes.
Q.		Were the kind of marking to be used by Telecom discussed at the meeting?
A.	Yes.
Q.	What marking were they to use?
A.		Well, they would use their standard pin and disc.	I don't know the correct term for it. It's a nail with a - a marker disc on top.
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Q.	Are you able to describe the marker disc?
A.	From recollection they're orange in colour and they're - 'Danger - telephone cable' or something on them.	They're an orange disc."
(transcript, p216-217.)
As to the marking out of the holes for the street lights to be erected at positions Ll-L5, he said:-
"MR SOUTHWOOD:	Right, but I'm asking you though can you recall if there was any marking out at the locations from Ll to L5 prior to 27 March 1981?
A.	They were pegged.
Q.	How were they pegged?
A.	Wooden stakes.
Q.	Can you recall at approximately when prior to
27 March 1981 they were pegged?
A.	At least 3 or 4 days before.
Q.	How did you know that they had been pegged?
A.	I had been pressing Klaus Queisser to get these - - - the assemblies in there and get that cable.
Q.	Right, but how did you know they were pegged?
A.	I could see they were pegged.

Q.	Right?
A.	I drove past.
Q.	So when did you come to make those observations?

A.	Some time in the week before we were to drill them.

Q.		Did you make that by actually attending at the site yourself, physically getting out of your car or how did you come to make that observation?

A.	-	-	- I saw them from my car." (transcript, p219-220.)
Cross-examined on this topic he said:-
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"Q.		You told my learned friend that in relation to the work between Ll and L5, that you had been pressing him [Mr Queisser) to get the cable in?

A.	Yeah, to get the holes drilled in the right bolt assemblies and the cabling, yes.


Q.		Are you able to remember for how many days you pressed him to do that work?

A. Well, I say at least 3 days but I would have thought - well, I say it's a week - it was a week, but at least 3 days.

Q.	Did you at any time walk along the area
between Ll and L5?
A.	Not prior to drilling it.
Q. Did you ever carry out any examination from the car or otherwise as to the area between Ll and L5?
A.	Yes, when I was checking to see if it was pegged."
(transcript, p221.)
He had never been provided with any plans showing the location of the plaintiff's plant marked in red, or informed that the plaintiff had an underground cable in the line of Ll-L5.	He said:-
"Q.	Did you seek any such plans from Telecom?

A.	No.

Q.	Did you instruct Mr Queisser to seek such plans from Telecom?

A.		No.	We - we had no reason to believe there was any - these were plans we were given for the job.· It has never been my practice to approach Telecom for plans.

Q.	You were no doubt aware of the risks involved in digging in built up areas - - -?
A.	Yes.
	in relation to Telecom cables?
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	Yes.

Q.		You didn't obtain plans.	Did you rely entirely on Telecom employees to point out to you the location of those cables?

A.	Yes, that's our normal practice." (transcript, p222.)
on the matter of the letter of 5 August 1982, Exhibit P6 his evidence was:-
"Q.		At the time that you sent that letter did you believe that your firm was liable to pay that money [that is, the costs of repairing the damaged cable]?
A.	No, I didn't.
Q.	Have you read the letter now?
A.	Yeah, I know what the letter says.
Q.	It doesn't suggest that you had that belief, does it?
A.	Not between us and Telecom.
Q.	Are you able to suggest why you didn't deny liability?
A.		Well, we believe - or I believed my fight would be with the insurance company because we believed we were covered and I didn't want to go into litigation with Telecom.
Q.	It didn't occur to you to say to them, 'Look, it wasn't really our fault but we'll pay it'?
A.	I'd been saying that to Telecom for the year or so before.	Telecom, in all meetings I had, insisted that we had no contact; they didn't know about the job.	That was Telecom's attitude.	It may still be for all I know.
Q.		But nonetheless in this written document you didn't seek to deny liability?

A.	I was wanting to get rid of the problem." (transcript, p223.)
	Mr Jordan was located by the second defendant late in the trial.	In 1981 he worked for the
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plaintiff as a supervising linesman.	He said that the second defendant had originally called him "Speed'', and later "Flash".	He recalled, vaguely, a meeting relating to the subject works at the plaintiff's Nightcliff yard.	He was relying on his memory of events which had occurred some
11 years previously and he had not sought to recall them

until the day before he testified.	He said:-

"Q.	Can you recall who was present at the meeting?

	My supervisor [Mr Sampson], one or two delegates from the company, [the first defendant] and - this is only a surmise - I think the man from NTEC, I just can't remember his name at this present time.


Q.		Right, can you recall the names of either of the representatives of the company?

A.	Klaus [that is, the second defendant].

Q.	Right - - -?
A.	That's all that I remember.

Q.	- - - can you recall the name of the other person?

A.	Not off the top of my head, not now.

Q.		Can you recall the substance of what was discussed at that meeting?

A.	Just that they were going to come in to that particular area from point A to point Band do some trenching, some digging, and to reticulate power in the ground.

Q.	Right, and can you recall if either the representatives of the company [the first defendant] or the representatives of NTEC brought any documents with them?

A.		I remember vaguely they brought a map to show where they were going to be going, what streets, what blocks, what lot numbers they'd be going so that we could work out ourselves where they were going to be - - - working.
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Q. Right, and was any kind of arrangement come to between Telecom and the contractor as to what would occur on site?

A.	Yes.
Q.	What was that arrangement?
A.	That I'd visit them (on site] and do locations for them - - -
HIS HONOUR:	Yes, all right, thank you?
A.	As the - - - supervisor in charge.
Q.	Right.
MR SOUTHWOOD:	And how frequently were you to visit on site?

A.		Oh when it first started it was daily until they got it to a point that there's no more cable in that particular area and if they were moving across the road if I was required it would be then on ad hoe situation."
(transcript, p233-234).
As to what was then agreed on as the system of location of the plaintiff's plant, he said:-
"Q.		Right, and was any kind of system of marking out or location worked out?

A.	The location method, to - - - the best of my memory, in those days is we had a machine called a Redwitch(?) which sent a tone into the cable.	Then we had a receiver down the other end and it picked it up, and there's a needle on the machine and a tone, and that signified where the cable run was.	We'd put a mark in the ground, re-check it, see if it's the same spot, and we'd put a little disc or tag or - in those days, on the ground with a nail in it, be it grass, asphalt roads or whatever.

Q.		And were the employees of Elmec required to do any marking out?

A.	Not that I know of.
Q.	Did they do any marking out?
A.	Not that I can remember.	Some of their poles
- they might have put pegs in for - for
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drilling purposes, but the rest of it, they would have had some form of marker, I presume, for their machinery, but I just can't remember now.
Q.		Right, and would either yourself or other employees of Telecom mark out the services of Telecom?
A,	Yes.
Q.	How would that marking out be achieved?
A.		Achieved with the same way I just said then, with his little markers, except for in the case of the bigger stuff - well, we classify a little cable as big as this microphone cord
- a little leading cable.	We signify them where - the best we could; they curved all over the place occasionally, and then the bigger stuff we actually physically dug a hole, show them the top, and dug down the side of them and showed them how many and how deep they were.11
(transcript, p234-235).
In cross-examination he said:-
"Q.		You've made reference to a system that was worked out.	How did it work in practice, were you called out to check the works marked out by Elmec's men from time to time, is that how it worked?
A.		No.	The agreement was when they first started we'd be on site and getting ahead of them and if this drawing is used in conjunction with a Telecom drawing it shows that some of our cable is one side of the road and they were digging the other or when they were digging one side when we had no cable, because some of our cable in those days actually went up the pole and went across the road, aerial, then fed to the house rather than underground, if we weren't required we wouldn't be there but there would have been something worked out that they'd give me a ring at work or let my supervisor know or I'd just pop round and see them.

	When you say you worked ahead of them, what do you mean by that?
	If they were using a backhoe I'm not going to stand there and watch them dig a hole and then move on to the next block, then make


59
their backhoe operator work.	I'd probably work three or four blocks up and put the pegs in for them.
Q.	How did you know where they were going to dig?
A.	They've got their specific alignment and that would have been through discussion with the contractor.
Q.		When you say it	would be through discussion with the contractor, would somebody point out to you where they were going to dig?
A.	The contractor would have notified to us or to me on site, that he's going to be working from this block to four blocks up the road today and feeding into the houses or he's going to be going across the road or whatever.
Q.	What would you do then?
A.	I'd locate our cables going up to the footpath, crossing the road if there's any going across the road and leading into the houses if there's houses there.	A lot of those houses weren't built in those days there was a lot of vacant blocks there.

Q.		Now, you would then go ahead, would you, and expose the cables where you thought necessary?
A.	Only the larger type ones.
Q.	Where do you start considering them to be larger?
A.		The mains - what we call the - or used to call the main distribution cable, that is the mains coming into the little aluminium cabinets they had on the side of the road,
100 pair and over.
Q.	Would you always expose the cables?
A.	The big ones, yes.
Q.	Did you do that every time that you proceeded along the works?

A.		Well, in - some of the works there they were only putting poles in such and such a spot because the road was divided and then the
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road wasn't divided and the other areas, if they actually dig them across the road, we'd work out where they're going to be digging them and we'd let them know what was there. They'd have a point of straight line going across and we'd expose in the middle.
Q.	Is that how you progressed working up the
west side of Lee Point Road?
A.	Yes.
Q,		Is it the case that the end of Lee Point Road was virtually the end of those works?
A.	I couldn't remember, mate, honestly.
Q,		But you say that near the end of the - after the start that you wouldn't attend on a regular basis?

A.	Well, not as regular when we first started, as in my reason, the first day anybody starts on a job you're all there, and the second day and the second day, until you get a bit ahead of them.	And we knew from, you know, just general work practice, you're not going to have 3 people or 2 people or one person standing there picking their nose while somebody is digging a hole, because it's just not economical.	So we work ahead.	We go away, do other work and when we're required to come, they'd either contact us or I'd roll up myself, and just say:	'Gidday, how are you going?' and where you got to, and:	'Do you need me tomorrow, are we going to move on today, or what?'
Q.	It wasn't then the case that they used to peg along the footpath to show you where they were working?

A.	The majority of the time, from memory - and this is from memory again - they would just past the asphalt.	There was a position they were on, there may have been lines for the backhoe operator to dig by, I just can't remember.	If they're doing road crossings there would have been paint marks, or pegs, or something like that.	I just can't remember, I'm just trying to think back right now.
Q.		Did you rely on what you were told by somebody at the time to ascertain where they were working next?
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A.	Yes.
Q.	Who was the person that you relied on?
A.		Well, it would have been Klaus, the supervisor; him and I just worked together, I was the supervisor of one crew, he was the supervisor of another.		And he said:	'Jordy, we're going to go and do 10 blocks tomorrow, can you mark 10 out'	And I'd go and mark them out.	And they worked like us, if there was a straight road, you go in the straight line, and they've got an easement like we've got an easement.
Q.		But was it the case that when he said that he's going to do 10 blocks, that all that would be marked out for you in advance?
A.	In his case, no, he wouldn't have marked it out in advance, no.	Because if he - from what I'm saying - I'm trying to think - if he was using a line to mark his track for his backhoe, like I used to do myself if I ever used the backhoe, March, I presume that would be towards the end of the wet season, there's a possibility it's going to get washed away. You'd do it as you go."
(transcript, p239-240).
As to the question of the marking out of the positions for street lights nos. Ll-LS in Lee Point Road, he testified:-
"Q.	And can you recall if you were aware prior to
27 March 1981 if any marking out had been done by the employees of the company [the first defendant) at that location [in the median strip]?
A.	I couldn't qualify whether there was anything by that date.	I honestly couldn't tell you.

Q.		Right, before the accident, can you recall if there was any marking out?
A.	As far as my ability, yes.
Q.	There was marking out?
A.	There was marking out, but like I said, I can't tell you that it was there before such and such a date.
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Q.	Right, but you can recall it being there before the accident, can you?

A.	Yes.

Q.	And can you describe the marking out that was in that location?
A.	Oh to the best of my ability now, it was a
little wooden peg in the ground.

Q.	Right, and was there one or more than one pegs at that location?

A.	Oh, I	-  I	couldn't tell you.

Q.		Right, can you recall if there was a peg at the location (Ll) where the accident actually occurred prior to the accident?

A.	To the best of my ability there would have been one for them to drill the hole."
(transcript, p236.)
In cross-examination on the point he testified:-

"Q.		Now you say that you saw some pegs on the median strip?

A.	From what I remember, yes.


Q.		How long, approximately how long before the damage was done?

A.	I couldn't tell you, mate; couple of days.	I honestly couldn't remember.

Q.	Yes?

A.		And it has to be a couple of days.	I'm presuming again a couple of days.

Q.	Was it your understanding that there was work to be done under the median strip there?
A.	Yes.
Q.		Was it your understanding that you had to mark.off anything on the median strip?

A.	Yes.

Q.	What did you do about that?
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A.	we put some pegs in and we dug some holes
- to find out the depth and the height. Sorry, the depth under the ground and how many.
Q.	Can you remember where the holes were dug?
A.	No, no.
Q.	Did you see the damaged hole?
A.	The hole that was dug what went through the cable?
Q.	Yes?
A,	Yes.
Q.	Were any holes dug by you nearby there?
A.	No, not that I could see.
Q.	Were there any dug between that point and the intersection of Vanderlin Drive?
A.	From memory, yes, there was a couple dug.
Q.	How deep were those holes?
A.		Oh, top of my head now; probably half a metre.
Q.	Was any of the cabling or conduiting exposed?
A.	Yes.
Q.	Do you remember if there were any manholes in that line between Ll on the map there and L5?
A.	In - where the hole - where the damage was done?	I can't remember one there; I think there was one a few hundred metres up the road and there was one back towards the exchange or something.
Q.	Do you remember seeing that manhole?
A. Oh, I would have seen it but I wouldn't have taken any notice of it because I knew it was there.

Q.	Well, I know, as His Honour's explained, that it's difficult for you to say - are you saying you would have seen it because, if it was there and you were - - -?
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A.		Well, I would have known it was there.	At one stage there in my career - - - I dug some of the conduit in and helped build the manholes and I hauled some of the cable in there, so I would have known it was there but that particular incident, no, - - - I wouldn't have walked up and said, 'oh, I know it's there,' because I knew in my own mind there was one along there.	But I couldn't tell you exactly if I went up in that minute and said, 'it's there'.
(transcript, pp242-243.)
As to the plaintiff's cable under the median strip, he said in cross-examination:-
"Q.		Were you also aware of another cable, that was located in the median strip?
A.	Yes sir.
Q.	Where did that go?
A.	That went from the telephone exchange up to about the middle of the northern suburbs and then fed the entire area.	That was the main cables, about approximately 4 inches big, so you can't forget it.

Q.	In relation to that cable, do you know where it came from?
A.	Yeah, it came out of the Exchange, it was a mains cable.
Q.	It came out of the Exchange where?
A.		It came out of the Exchange on Vanderlin Drive - - - facing the Exchange, it would have come out of the left-hand wall, out of a multi-way duct system, come out and then turn right into Lee Point Road, coming [south) towards McMillans Road."
(transcript, p241.)
The plaintiff's submissions
Mr Coulehan made 10 submissions, as follows.
	As to the system agreed on for locating the plaintiff's cables and on the particular point whether the plaintiff's employees had marked out its underground cable
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in the line Ll-L5, Mr Coulehan noted the inconsistency created within the second defendant's own case by the evidence of Mr Queisser at pp38 and 44 when contrasted with that of his last-minute witness Mr Jordan at pp58-62 and 62-
64.

	Mr Sampson's evidence (pplB-20) - that


Mr Queisser had told him shortly before 27 March 1981 that no works were to be carried out in the median strip - should be accepted; Mr Queisser may have misled Mr Sampson in that respect as a result of the pressure under which Mr Renfrew said he had placed Mr Queisser in relation to completing those works.
	Mr Sampson should be accepted as a truthful witness; unlike Mr Queisser, he had no financial interest in the outcome of this litigation.	His evidence that he had told Mr Queisser that the plaintiff had a cable under the median strip should be accepted; if so, it establishes a

clear case of negligence against the second defendant.
	Mr Sampson's evidence was supported by other evidence.	For example, Mr Phillis, whose evidence was in turn supported by the only contemporaneous written note, testified (pp26-7) that Mr Queisser had admitted to him that he had not sought a location from Mr Sampson in relation to the line Ll-L5; this account was consistent with

Mr Sampson's evidence of a similar admission having been made to him by Mr Queisser on the same day.	I interpose, however, that Mr Sampson did not testify to that effect.
	Mr Queisser said he had carried out the work
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at Ll because he could find none of the plaintiff's location marks and had assumed that the plaintiff would have noted the pegging at Ll-L5 and marked out any of its cables thereby affected, but if that had been the assumption on which he had proceeded, he would surely have said so to
Mr Phillis on that day.	His failure to do so, and his statement to Mr Phillis that the account for the cost of the repairs should be sent to the first defendant's insurers, was behaviour which was not consistent with that of a person who considered that he was not at fault.
	Even if Mr Sampson's evidence is not accepted, on Mr Queisser's own evidence there is a strong case that the defendants were negligent.	They knew that they had to ascertain where the plaintiff's cables were; before digging at Ll, they should have satisfied themselves that to do so would not affect any of the plaintiff's cables.	They had not done so.	In the early days of the works, at least, there had been considerable liaison between the employees of the plaintiff and first defendant.

However, when it came to the works on the median strip,
Mr Queisser relied on the plaintiff having noted the pegging by the first defendant's employees at Ll-L5, and having marked out the location of any of the plaintiff's plant affected thereby.	The mere pegging of the posthole Ll was an insufficient discharge of the defendants' duty of care; before digging, the defendants had either specifically to draw the plaintiff's employees' attention to the pegging out, or satisfy themselves that the plaintiff's employees
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had seen those pegs, and had "cleared'' the area as regards underground cables.	The second defendant's failure to follow either of these courses constituted a failure to discharge his duty of care, particularly as the works had hitherto been carried out mainly on the western side of Lee Point Road and the proposed hole at Ll was the first defendant's first work in the median strip.
	If Mr Queisser had properly checked the line Ll-L5 for indications by the plaintiff of underground cables, he must have seen the manhole cover which was very close to the peg position L2; his explanation at pp42,44 and 47-49 for not seeing that cover had an air of unreality. Further, if he had checked the line Ll-L5 as he said, and  Mr Jordan's evidence is accepted, he must have seen the cable or conduit itself which Mr Jordan said at pp63-4 he had exposed.
	Mr Renfrew had neither in his letter to the


plaintiff of 5 August 1982, Exhibit PG, nor in his evidence at pp55-6 suggested that he disputed he was liable to the plaintiff for the damage, even though at p55 he stated that he did not then consider he was liable.
	As to the claim under s95 of the Telecommunications Act, the conclusion by Bray CJ in Australian Telecommunications Commission v Krieg Enterprises Ltd [1976] 27 FLR 400 as to the meaning of "likely" in s95(1)(a) of the Act should be adopted.	After discussing the various meanings of "likely'' in different context and in the authorities, his Honour concluded at p410:-
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"Here we are concerned with the word "likely" in a statute.	As I have said, the ordinary and natural meaning of the word  is synonymous with the ordinary and natural  meaning of the word "probable" and both words mean, to adopt the expression of Lord Hodson  in the passage previously quoted; [in c.czarnikow Ltd v Koufos (1969] 1 AC 350 at p410]	that there is an odds-on chance of the thing happening.	That is the way in which statutes containing the words have usually been construed: see, for example, Re Bayer Products' Ltd.'s Application, per Lord Greene M.R. [1947] 2 All E.R. 188, at pl91 and per Asquith
L.J. at p193; Dowling v South Canterbury Electric
Power Board (1966] N.Z.L.R. 676; Transport
Ministry v Simmonds [1973] 1 N.Z.L.R. 359;. Particularly is this so when the statute is a penal statue (see Transport Ministry v Simmonds [1973) 1 N.Z.L.R. at p363} or, I think, where, as here, an additional liability in tort beyond the common law liability is being imposed.
I think that is the	meaning which should be attached to the word "likely" in sub.s(l} (a).	It is the natural and ordinary meaning and there is
nothing to show that another meaning was intended. Like the learned special magistrate, therefore, I think that "likely" in the subsection means "probable" and I think that that means that there is a more than fifty percent chance of the thing happening".	(emphasis mine)
I accept this submission, in which Mr Southwood  joins. In accepting that submission I note that in some contexts the word "likely" has been considered to have a meaning other than "probable".	In Baughey v The Queen (1986) 60 ALJR 422 at 425, Mason, Wilson and Deane JJ	stated that:-
"It is true that the meaning of the words "probable" and "likely" is liable to vary according to the context in which they are used -
II


See also, for example, Tillmans Butcheries Pty Ltd v Australian Meat Industry Employees' Union (1979) 42 FLR 331 at p339 per Bowen CJ and pp346-8 per Deane J;	Carlin v Thawat Chidkhunthod (1985) 4 NSWLR 182 at ppl97-201; TTC v TNT Management Pty Ltd (1985) 6 FCR 1 at pp48-9, per
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Franki J;	Randwick M.C. v Crawley (1986) 60 LGRA 277 at pp279-281, per Stein J;	and Boughey v The Queen (supra) per Gibbs CJ at p423, per Mason, Wilson and Deane JJ	at pp425-7, and per Brennan J at pp435-6.
Although I consider that the better view is that "likely" is not always synonymous with "more likely than not", I respectfully adopt the view of Bray CJ in Krieg's case as to the meaning of "likely" in s95 of the Telecommunications Act, in the interests of judicial comity.	Further, I accept Mr Coulehan's submission that the words "has reasonable cause to believe" in s95(1)(a) import an objective test, as Bray CJ pointed out in Krieg's case at p406.	On this aspect see also Liversidge v Anderson (1942) AC 206 at pp227-8, per Lord Atkin, whose dissenting approach was approved in I.R.c. v Rossminster Ltd (1980) AC 952.
In terms of s95(1)(a), Mr Coulehan submitted that
the evidence showed that the defendants had "reasonable cause to believe" that carrying out its works was "likely to interfere with or damage property of the [plaintiff]".	If this be accepted, the approach indicated by Bray CJ in Krieg's case at p405 should be followed, viz:-
11-     -	the conditions of sub.s(l)(a) must be satisfied.	Once they are and damage results, liability is absolute under sub-s.(1)(b) unless the person causing the damage proves consultation and co-operation - - - in manner provided by sub s.(2).	In other words where at common law liability requires or may require in a case like this that the risk was or ought to have been foreseen and that appropriate steps were not taken to guard against it, the statutory liability only required the first. Once that is proved the liability becomes absolute unless there has been compliance with sub-s.(2).11
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As to the requirements of s95(2)(a)(i},
Mr Coulehan submitted that there was no evidence that either defendant "had given notice in writing to the [plaintiff) that he proposed to do the work."	This requirement had to be strictly construed, and neither defendant could take advantage of the Electricity Commission's letter of February 1981, Exhibit 03,	even though it was clear that that letter and the plans which accompanied it had put the plaintiff on notice that light poles were proposed to be erected in the median strip at Ll-L5.
Practical arrangements had been made between the parties for the defendants to obtain the location of the plaintiff's plant.	These arrangements involved a continuing liaison between the parties as the works progressed.	The second defendant had failed to maintain that necessary liaison, when it came to the works on the	median strip.
That is to say, in terms of s95(2)(a)(ii), he had not given
a "reasonable opportunity" for the plaintiff's officers "to confer with him as to the manner of carrying out the work" on the	median strip.
	As to the claim for interest on the damages, Mr Coulehan relied on Jones v South British United Insurance Co Ltd (1984) 71 FLR 98, which establishes that in the absence of evidence the Court is entitled to assess the commercial interest rate prevailing from time to time,

having regard to judicial statements and its own knowledge. I accept this proposition.	Mr Coulehan submitted that interest should be awarded and computed from 1 July 1981
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against both defendants.	He furnished the court with some useful calculations made on the basis of the bank overdraft rates from time to time from 1 July 1981 to 11 September 1992, in evidence as Exhibit P7, on a principal sum of
$32,000.	I note that the rate rose fairly steadily from about 13% in 1981, peaked at nearly 23% in late 1989, then gradually declined to the present rate of 10%.	On these calculations the total amount of interest for that period was $58,416.05.	Taking into account the period from
11 September 1992 to date, 234 days at 10.5%, and 66 days at 10%, the total amount for interest from 1 July 1981 to date would be $61,217.85.	As noted earlier, it is agreed between the plaintiff and second defendant that the plaintiff be treated as having incurred expenses in the sum of $32,000 for the damage of 27 March 1981, with effect from 1 July 1981.	I also note that the first defendant made its offer to pay on 5 August 1982; see Exhibit P6, at p35.
The second defendant's submissions
Mr Southwood made 8 submissions, as follows.

1.	As to the plaintiff's alternative claim under s95, Mr Southwood submitted that the "person" there referred to was the entity responsible for carrying out the works.  In this case it referred either to the Electricity Commission or to the first defendant; it did not encompass the second defendant, and the claim failed in limine.
He agreed that "likely" in s95(1)(a) bore the meaning adopted by Bray CJ in Krieg's case, and submitted that on the facts of this ca e there was no "reason ble
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cause to believe" that there was a greater than 50% chance that the works at Ll would "interfere with or damage" the plaintiff's plant.
In any event, the defence provided for by s95(2) had been made out.	For the purposes of s95(2)(a)(i)
Mr Queisser was entitled to the benefit of the "notice in
writing" given by the Electricity Commission in February 1981, Exhibit D3.	As to s95(2)(a)(ii),		"before commencing the work - - [the second defendant] had given [the plaintiff] reasonable opportunity to confer - - as to the manner of carrying out the work"; this opportunity was given at the meeting in February 1981 (p31).	As to that meeting, he submitted that the evidence of Messrs Queisser, Renfrew and Jordan should be accepted that the whole of the plans were gone through with Mr Sampson on that occasion.	He submitted that this was sufficient compliance with s95(2)(a)(ii).
Even if going through the plans on that occasion with Mr Sampson did not amount to giving a "reasonable opportunity to confer" in terms of s95(2)(a)(ii), the evidence of Messrs Queisser, Renfrew and Jordan was that the plaintiff's linesmen were present on a daily basis during the works, and were conferred with as to the works to be completed each day.	Mr Southwood conceded that this had not occurred in relation to the particular work at Ll, but submitted that there had nevertheless been sufficient discussion and communication.	It was not necessary for the defendants to tell the plaintiff's linesmen where they were
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going to work each day; they did not have to have a daily oral exchange.
Mr Jordan said (at p64} that he had placed certain
marks at the northern end of Ll-L5, and it was therefore reasonable for Mr Queisser to have relied on a lack of any marking out at position Ll, particularly since the plaintiff had consistently marked out locations on the western side of Lee Point Road.	I observe that if Mr Jordan's evidence at p64 were to be accepted - that he had dug holes exposing the line of the plaintiff's conduit along the general line Ll L5- it could hardly be said that any such reliance was reasonable.
	Mr Queisser had checked the line Ll-L5 and

had seen no markings by the plaintiff.	If there had been a manhole cover at position L2, it was at the time covered by dirt.	At the time Mr Jordan was aware of the works to be carried out in the median strip.
	Mr Sampson was an unreliable witness, and should not be accepted.
	Mr Queisser's evidence should be preferred to that of Mr Phillis.
	In any event, the failure by the plaintiff to mark out its plant at position Ll, amounted to contributory negligence, the particulars of which as pleaded had been made out.	He submitted:-

"- - - in effect the plaintiff by its letter dated
17 February 1981, by the conduct of Mr Sampson at the meeting, by the manner in which Mr Jordan performed the inspections, a situation where the plaintiff in effect permitted the works to be performed at Ll without advising the servants or
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agents of the·defendant that there was a cable under that particular position" (transcript p252).
made out the particulars of contributory negligence.
	In the event damages were awarded against the second defendant, any claim for interest on those damages could be maintained only from 25 March 1987, the date the action was instituted against him.	However, the court should exercise its discretion and not award any interest against the second defendant,  because the first defendant had offered on 5 August 1982 (Exhibit P6) to pay the amount sought by way of damages, on terms, an offer which the plaintiff had never taken up.
	The second defendant's claim for an indemnity

from the first defendant, his employer, under s22A{l) of the Law Reform (Miscellaneous Provisions) Act {plO) had been plainly made out on the evidence, and the first defendant should be ordered to indemnify the second defendant accordingly.
Conclusions
I noted at the outset the deleterious effect which the long lapse of time between accident and trial had upon the reliability of witnesses who were necessarily relying upon their memory of events which had occurred some 11\ years before.	I draw the following 13 conclusions.
	I have set out Mr Jordan's evidence in some detail at pp56-65.		However, I cannot accept him as a reliable witness.	This is simply because the lapse of time has clearly rendered his memory of events suspect.	I noted during his testimony his reiteration of the words "to the
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best of my memory", and his body language - the way he frequently shrugged his shoulders and slightly rolled his eyes when answering questions; see transcript p260.	His evidence at p64 that he had marked out prior to 27 March 1981 part of the plaintiff's underground cable along the line Ll-L5, by exposing it in 2 places by excavation, cannot be correct.	No other witness, for either party, has suggested that that cable was located in any way prior to
27 March 1981.	Where Mr Jordan's evidence conflicts with that of the other witnesses, including Mr Queisser, I reject the evidence of Mr Jordan, though I accept that he was doing the best he could.
	For somewhat similar reasons, I prefer the evidence of Mr Queisser to that of Mr Sampson, where their evidence conflicts.	Both witnesses were doing their best to be truthful, but I consider that Mr Queisser's recall was much better than Mr Sampson's, whose evidence frequently involved a measure of speculation, due to the lapse of time. I bear in mind, in assessing Mr Queisser as a more reliable witness, that he is a party to this litigation with a direct interest in its outcome.
	In particular, I do not accept Mr Sampson's evidence at ppl7-19 and 21-24 that some days prior to

27 March 1981 he had noticed the first defendant's pegs in the median strip, was told by Mr Queisser that he was not aware that the first defendant was carrying out works in the median strip, and informed Mr Queisser that the plaintiff had an underground cable along the Ll-L5 line.	I find that
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Mr Queisser was aware on 27 March 1981 of the proposed  street lighting works in the median strip; his evidence in that respect accords with the thrust of other evidence as to his role, and commonsense.	It is equally clear in my view that at that time he had not been made aware that the plaintiff had an underground cable in the median strip.	I do not accept, for example, that the admitted pressure on
Mr Queisser by Mr Renfrew to complete the works could have led him into misinforming Mr Sampson shortly before 27 March 1981 that no works were to be carried out in the median strip, or to forget what Mr Sampson said he had told him  that the plaintiff had an underground  cable there; I consider that to hold otherwise defies comrnonsense.
	I accept the account by Messrs Queisser and Renfrew as to the meeting they held with the plaintiff's officers in February 1991, where those accounts conflict with those of the plaintiff's witnesses.	I accept that the gist of the practical arrangements they agreed upon to ensure that the plaintiff's plant was located and not damaged, is that outlined at pB, and the subject of evidence at pp38-39 and 50 by Mr Queisser and at p53 by Mr Renfrew.
	It is clear that Mr Queisser never sought to ascertain from any of the plaintiff's linesmen whether any of the plaintiff's cables might lie underground any part of the peg line Ll-L5.	Whether or not Mr Queisser made any such admission to Mr Phillis or to Mr Sampson on 27 March 1981 - and I accept Mr Phillis' account at pp26-27 that he did - it is clear that in fact he had never sought that
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information.
	I accept Mr Queisser's account at p43-5 that he had walked the line Ll-L5 and (at pp47-8) had not seen the manhole cover which, however, I find was clearly in existence at that time very close to the position of peg L2. I conclude that at the time the cover must have been "covered in dirt", as Mr Queisser surmised (pp48-9) and was not visible to the eye; I do not consider that Mr Queisser's explanation, in the circumstances where road works were proceeding at the time at that place, had an 'air of unreality', as Mr Coulehan put it (p68).
	I should say that I accept Mr Schubert's evidence (p30) that he highlighted the location of the plaintiff's cable under the median strip, on the plans which he returned to the Electricity Commission on 17 February 1981 with his letter Exhibit D1.	I also accept the evidence of Messrs Noble and Purse, p34, in relation to the nett cost of the repair works to the plaintiff; for the purposes of this litigation the plaintiff and second defendant have agreed this amount at $32,000.
	I do not consider that, in the circumstances, Mr Queisser's credibility is shaken by Mr Phillis' account (pp26-7) of their conversation of 27 March 1981.	In particular, I do not conclude that what Mr Queisser is reported on that occasion to have said, and not reported to have said, points to a -consciousness on his part at the time that he had been at fault.
	As to the claim under s95 of the
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Telecommunications Act 1975 (p6), I consider that the better view is that the "person", on whom liability is imposed under s95(1), is not intended to encompass employees such as the second defendant, or a contractor such as the first defendant; I consider that it is restricted to the entity which initiated the works - here the Electricity Commission. The claim against the defendants under s95(1) is therefore incompetent.	Should the claim be competent, I do not consider that in the circumstances the defendants had "reasonable cause to believe" that the works at Ll-L5 were "likely" (as interpreted in Krieg's case) to "interfere with or damage property of the [plaintiff]", and the statutory claim would fail as the condition for liability in s95(1)(a) is not satisfied.	It would therefore be unnecessary to consider the defence provided by s95(2) but, if it were, I would reach the following conclusions.	For the purposes of s95(2)(a)(i) the second defendant is entitled to the benefit of the Electricity Commission's notice in writing to the plaintiff of February 1981, Exhibit D3.		In terms of s95(2)(a)(ii) he had not afforded the plaintiff's officers a "reasonable opportunity" to "confer with him as to the manner of carrying out" the proposed works on the median strip.	Accordingly, the statutory defence s95(2) would not be made out, and the plaintiff would succeed.	I consider that the fact that the defendants went through the plans with the plaintiff's officers at the meeting in February 1981 did not of itself constitute the "reasonable opportunity" required by s95(2)(a)(ii), in view of the
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practical arrangements for location then agreed upon (pp3B- 9, 50 and 53).
	Had the plaintiff sued for negligent

trespass, instead of negligence - see, for example, Bell Canada v Bannermount Ltd (1973) 35 DLR (3d) 367 - it would not have been required to show that the defendants owed it a duty to take reasonable care, once it showed injury occasioned  by the direct act of the second defendant.	As it is, it cannot succeed in its action for negligence unless it can establish a duty of care.	It is sufficient to say that I consider that in the circumstances the second  defendant, in carrying out the works, was clearly under a duty to the
plaintiff to take reasonable care to avoid damage to the plaintiff's underground cables.	The agreed system for locating those cables recognised the existence of that duty of care and provided the means for its discharge.	I c6nsider that it is an important factual matter in considering what was required of the defendants to meet the standard of care required of them, that the digging at Ll in the median strip was the first work to be carried out by the defendants in the median strip, and that that strip itself was located across one side of the divided Lee Point Road from the works being carried out along the western side of that road.	In that situation, to discharge its duty of care (or meet the standard of care required) both the system of location which had been agreed upon and commonsense meant that the second defendant was obliged to specifically draw to the attention of the plaintiff's linesmen the pegging out

BO

at Ll-L5, for the purpose of obtaining a clearance in relation to any cables of the plaintiff which might be affected, before commencing to dig there.	The proper discharge of his duty of care to the plaintiff, the standard of care required of him, meant that the second defendant had to comply with this procedure.	His failure to do so put him
in breach of his duty of care to the plaintiff.	In the circumstances it was not reasonable for Mr Queisser to have assumed, as he clearly did, that the plaintiff's linesm n would of their own initiative have seen the pegging out of Ll-L5 and marked out any locations of the plaintiff's cables affected by that line.	There was a breach of a duty of care with resulting damage; the plaintiff must succeed in its action against the second defendant and the first defendant is admittedly vicariously responsible for that negligence.
In substance, I uphold the plaintiff's submission no.6, at
pp67-8.
	I do not consider in the circumstances that the fact that the plaintiff's linesmen had not marked out the location of the plaintiff's cable in the position Ll, amounted to contributory negligence by the plaintiff.	On the facts, the defendants have not shown that the plaintiff failed to take reasonable precautions against foreseeable risks of injury to its cable, of the type it suffered.		The defendant's claim in that respect, fails.	The plaintiff will accordingly be awarded damages against both defendants in the agreed sum of $32,000.
	The claim for interest on damages is made
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under s84(1) of the Supreme Court Act which provides, as far as relevant:-
"{l)	In any proceeding in respect of a cause of action - - - the Court may order that there shall be included in the sum for which judgment is given interest at such rate as it thinks fit on the whole or any part of that sum for the whole or any part of the period between the date when the cause of action arose and the date of the judgment."
The award of interest is in the nature of compensation to a plaintiff for "the damage which the law supposes a man suffers, except under special circumstances, for non-payment of money to him" as Cotton L.J. put it in relation to an earlier similar legislative provision, in Webster v British Empire Mutual Life Assurance Company (1880) 15 Ch.D 169 at
176.	As Dr Lushington said in "The Amalia" (1864) 5 New
Rep. 164n -
"- - - interest was given for this reason, namely, that the loss was not paid at the proper time.	If a man is kept out of his money, it is a loss in the common sense of the word - - -".
So here an award of interest is damages for the loss of the use of the money expended by the plaintiff in repairing the cable, until payment.		Bearing in mind the nature of the award, it is material to the exercise of the fourfold discretion under s84(1) to recall that the first defendant offered on 5 August 1982 (Exhibit P6)		to pay the plaintiff the amount it sought over a period of some 2-3 years; see p35.	Had that offer been accepted by the plaintiff, and fulfilled by the first defendant, the plaintiff would have recovered the money for which it sued in this action by about September 1985 at the latest.	It would no longer have been out of pocket fo	the losses it accrued as at 1 July
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1981.	It is difficult to see that a plaintiff  can be said to suffer damage for non-payment of money due to it, when it has declined to accept a realistic offer of payment, after the time for payment has expired.	I consider that the first defendant's offer of August 1982 to pay on terms is relevant
when considering the exercise of the various discretions in
s84(1).		Another matter bearing on the exercise of the discretion is what appears to have been unexplained and  undue delay by the plaintiff in issuing its Writ on 25 March 1987.	Bearing this in mind, I consider it appropriate to award interest against both defendants at the rates specified in Exhibit P7 on the whole of the agreed sum of
$32,000 for the period from 1 July 1981 to 12 September
1985, and not beyond.	On the plaintiff's calculations, this amounts to $18,493.95.
13.	Section 22A of the Law Reform (Miscellaneous Provisions) Act reverses by 180° the law as stated in Lister v Romford Ice & Cold Storage Co. Ltd [1957] A.C. 555. I consider that the second defendant's claim against the first defendant for an indemnity under s22A has been clearly made out, and the first defendant should be ordered to indemnify the second defendant against the award of damages and interest.
Orders
In accordance with the foregoing, the judgment of the court is:-
	That the plaintiff be awarded damages against the defendants in the sum of $32,000, together with interest
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thereon in the amount of $18,493.95, a total judgment sum of
$50,493.95.
	That the first defendant indemnify the second defendant against his liability to the plaintiff in respect of the said award of $50,493.95.

I will hear the parties on the question of costs.
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