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BAI97030

IN THE COURT OF
CRIMINAL APPEAL OF
THE NORTHERN TERRITORY
OF AUSTRALIA AT DARWIN

No. CA 8 of 1997


		IN THE MATTER OF
		the Criminal Code
					
					AND IN THE MATTER OF
a question of law reserved in a trial for the consideration of the Court under s408(1) of the Criminal Code

		BETWEEN:


		THE QUEEN

		AND:

		ERIC MARDDAY
		NOEL NABEGEYO
		ALISTAIR NAROLDOL
		ALFRED NALORLMAN


CORAM:	GALLOP A/CJ, KEARNEY and BAILEY JJ


REASONS FOR JUDGMENT

(Delivered 3 April 1998)

GALLOP AC/J
	I have read the judgment of Bailey J in draft form. I agree with His Honour’s conclusions and reasons and have nothing to add.

KEARNEY J
	I concur in the judgment of Bailey J, and have nothing to add.

BAILEY J
	This matter raises a short, but important, question concerning the proper construction of sections 31(1) and 188(2)(a) of the Criminal Code. The issue comes to this Court by way of a question reserved for consideration pursuant to section 408(1) of the Code by Mildren J.
	The background to the reserved question may be stated briefly.
	On 26 May 1997, Eric Mardday, Noel Nabegeyo, Alistair Naroldol and Alfred Nalorlman were arraigned on the following charge:
	That on 28 September 1995 at Oenpelli in the Northern Territory of Australia you unlawfully assaulted Samual Namunjdja
AND THAT the unlawful assault involved the following circumstances of aggravation, namely
(i)	that Samual Namunjdja suffered bodily harm, and
(ii)	that Samual Namunjdja was threatened with an offensive weapon, 	namely, a steel bar.
	Noel Nabegeyo was further arraigned on the following charge:
	That on 28 September 1995 at Oenpelli in the Northern Territory of Australia you unlawfully assaulted Gideon Djorlom
AND THAT the unlawful assault involved the following circumstance of aggravation, namely,
(i)	that Gideon Djorlom suffered bodily harm.
	Pleas of not guilty were recorded for the accused in each case and they stood their trial.
	On 30 May 1997, during the course of the trial, Mildren J ruled that the provisions of section 31 of the Criminal Code applied not only to the elements of the offence created by section 188(1) of the Code, but also to the circumstances of aggravation contained in section 188(2)(a), that is, the Crown had to prove that the accused either intended to cause bodily harm or, alternatively, foresaw that bodily harm was a possible consequence of the assault by the accused.
	Following the ruling, Mildren J reserved the following question of law for the consideration of this Court:
	“Was my ruling of 30 May 1997 correct, that the provisions of section 31 of the Criminal Code apply to the circumstance of aggravation contained in section 188(2)(a) of the Criminal Code?”
	Sections 188(1) and (2)(a) are in the following terms:
	“(1)	Any person who unlawfully assaults another is guilty of an offence and, if no greater punishment is provided, is liable to imprisonment for one year.
	 (2)	If the person assaulted — 
		(a)	suffers bodily harm;
(b) – (m)…,
	the offender is guilty of a crime and is liable to imprisonment for 5 years or, upon being found guilty summarily, to imprisonment for 2 years.”
	Section 31(1) and (2) provide:
	“(1)	A person is excused from criminal responsibility for an act, omission or event unless it was intended or foreseen by him as a possible consequence of his conduct.
	 (2)	A person who does not intend a particular act, omission or event, but foresees it as a possible consequence of his conduct, and that particular act, omission or event occurs, is excused from criminal responsibility for it if, in all the circumstances, including the chance of it occurring and its nature, an ordinary person similarly circumstanced and having such foresight would have proceeded with that conduct.”
	A convenient starting point in addressing the reserved question is to consider the elements of the offence created by the combination of section 188(1) and (2)(a). In particular, is the fact that the person assaulted “suffers bodily harm” an element of the offence?
	Mr Carey, who together with Ms Fraser, appears on behalf of the Crown, submits that neither the suffering of bodily harm nor any of the other various circumstances of aggravation specified in section 188(2) is an element of the offence. Mr Jones, who appears on behalf of Noel Nabegeyo and Alfred Nalorlman, is of the same view. Both rely on the careful and detailed analysis of section 188 provided by Asche CJ (as he then was) in O’Brien v Fraser (1990) 66 NTR 9. That case concerned a charge of “aggravated assault” in which several circumstances of aggravation were alleged pursuant to section 188(2). In answering a special case stated as to whether a single information in such a form was bad for duplicity, Asche CJ, after referring to the legislative history of section 188, concluded (at p14) that the provision “…is designed specifically to make it plain that circumstances of aggravation do not constitute separate offences…”.
	His Honour also held (at p16) that:
	“…despite the difference in categorisation between s188(1) and (2), that the latter does not create a separate offence but an offence under the former, in circumstances which would normally be expected to make the offence more heinous and carry with it a greater maximum penalty.”
	Accordingly, Asche CJ disagreed with the learned magistrate that the information was duplicitous and answered the case stated in the negative: “It charges one offence and then gives a number of circumstances of aggravation” (at p17).
	For present purposes, it is unnecessary to repeat the careful and detailed analysis of the authorities relied upon by Asche CJ in holding that the various circumstances of aggravation listed in section 188(2) (and in particular that provided by sub-paragraph (a) of section 188(2)) are not elements of an offence of “aggravated assault”; but rather section 188(1) and (2) create an offence of “assault with circumstances of aggravation”. It is sufficient to record that, with respect, I agree with both his Honour’s conclusions and the reasoning put forward in support of those conclusions.
	Ms Cox, on behalf of Eric Mardday and Alistair Naroldol, in written submissions has sought to argue (contrary to the universally consistent practice of all Territory courts) that O’Brien v Fraser is wrongly decided. The somewhat slender support for this bold submission is said to be that while section 188(1) creates a (simple) “offence”, section 188(2) creates (eleven) separate “crimes” (by reference to the various circumstances of aggravation listed in sub-paragraphs (a) to (m) of section 188(2)). In Ms Cox’s submission, if this had not been the legislature’s intention, there would have been no necessity to state in section 188(2) that “the offender is guilty of a crime” (in contrast to simply providing for additional punishment when one or more of the matters in sub-paragraphs (a) to (m) had been established). Quite aside from the substantial practical difficulties (by way of multiple charges against a single accused in respect of a single assault) which would result from the construction suggested by Ms Cox, it is clear that there is a sound basis for differentiating between assault simpliciter in section 188(1) and assault accompanied by circumstances of aggravation in section 188(2). In the case of the latter, the designation of the offence as a “crime” allows for its prosecution on indictment (albeit that section 131A of the Justices Act permits a limited discretion to hear such a charge in a summary manner notwithstanding section 3(2) of the Criminal Code). It can scarcely be a matter of surprise (having regard to the respective maximum penalties in sections 188(1) and (2)) that the legislature would wish to confine charges under section 188(1) to the jurisdiction of the Court of Summary Jurisdiction while allowing for the possibility of charges under section 188(2) proceeding in the Supreme Court. The method of structuring section 188 is appropriate to achieve this; but in no sense can the chosen structure be used to support the construction suggested by Ms Cox. Indeed, as Asche CJ in O’Brien v Fraser notes (at p14), the Attorney-General’s remarks, in introducing the amending legislation which resulted in section 188 in its present form, support the view that the legislature’s intention was precisely to avoid the construction of section 188(1) and (2) put forward by Ms Cox.
	In light of the conclusion that the circumstances of aggravation prescribed by section 188(2) — and in particular sub-paragraph (a) of section 188(2) — are not elements of an offence of “aggravated assault”, the question arises as to whether section 31 of the Code has some wider application; and in particular, does section 31 apply to provisions which simply increase the available maximum penalty of a particular offence in contrast to those which form the elements of the offence itself?
	Section 305(4) of the Criminal Code provides:
	"(4)	If any circumstance of aggravation is intended to be relied upon it shall be charged in the indictment.”
	As Asche CJ in O’Brien v Fraser, supra at p18, observed:
	“It follows that the duty of a court where a person is accused of an assault with circumstances of aggravation is, first, to find whether the assault is proved; and if, and only if, that is proved, to determine whether any, and if so which, of the circumstances of aggravation are proved beyond reasonable doubt.”
	(See also R v De Simoni [1980–1981] 147 CLR 383 and R v Webb (1994) 72 A Crim R 142.)
	The requirement for the Crown to allege and prove (beyond reasonable doubt) any relevant circumstances of aggravation falling within section 188(2) if reliance is to be placed upon them to increase the applicable maximum penalty, of itself says nothing as to the application of section 31. However, Ms Cox and Mr Jones submit that these requirements (combined with the need for a special verdict from the jury with respect to circumstances of aggravation: section 369) support the concept of “criminal responsibility” within section 31 as encompassing any provision which increases a Court’s sentencing powers. In other words, the power of a sentencing court should not be extended in circumstances where the offender bears no “criminal responsibility”. Following this line of reasoning, an offender is to be excused (for some proven circumstance which would result in the offender being liable to greater punishment than would otherwise be the case) criminal responsibility (pursuant to section 31) for an “act…or event unless it was intended or foreseen by him as a possible consequence of his conduct”.
	“Act” is defined in section 1 of the Code as “…the deed alleged to have been done by the accused person”. “Event” is defined as “…the result of an act or omission”.
	Ms Cox and Mr Jones submit that the construction to be given to section 31 in its application to section 188 is demonstrated by this Court’s approach in Breedon v R (1993) 3 NTLR 119 at pp129 – 130, where in applying section 31 to section 162(1)(b) (in the form that it then was) it was held:
	“…it is clear that the stabbing of the deceased is the relevant “act” for the purposes of s31(1), and that the death of the deceased is the relevant “event” for the purposes of the section, cf Kaporonovski (1975) 133 CLR 209 at 231. It follows that unless the stabbing was proved by the Crown to have been intended by the applicant or the death foreseen by him as a possible consequence of his conduct, then the applicant was excused from criminal responsibility for his conduct and its consequences, cf Kaporonovski (supra) at 220–222.”
	Ms Cox and Mr Jones submit that (by reference to the facts of the case before Mildren J) blows to the head, ribs and mouth of a victim constitute the relevant “act” and the bodily harm suffered by the victim is the relevant “event” for the purpose of applying section 31 to section 188(2)(a).
	The difficulty with this submission is that it starts with an assumption that a person bears “criminal responsibility” for both the assault (i.e. the “act”) and its intended (or at least foreseen) consequences (i.e. the “event” of bodily harm) in a charge pursuant to section 188(1) and (2)(a).
	In a charge of murder, there can be no doubt that the Code imposes criminal responsibility for both the “act” (i.e. the deed which is alleged to have been done by the accused) and the “event” (i.e. the death of the deceased resulting from such “act”). Criminal responsibility is imposed by section 162 upon a person “who unlawfully kills another”. The offence imposes criminal responsibility for both an act and an event. However, it does not follow that all offence-creating provisions similarly impose criminal responsibility for both an “act” and an “event”.
	Section 31 appears in Division 4 of Part II which deals generally with the subject of “Criminal Responsibility” — a term not expressly defined by the Code. Section 23 (which forms a part of Division 1 of Part II— “General Matters”) provides:
	“23. EFFECT OF AUTHORISATION, JUSTIFICATION OR EXCUSE

A person is not guilty of an offence if any act, omission or event constituting that offence done, made or caused by him was authorised, justified or excused.” (emphasis added)
	The effect of section 31(1) is to excuse a person from criminal responsibility for an act, omission or event in specified circumstances. Accordingly, the combined effect of section 23 and 31(1) would appear to be that a person is excused from criminal responsibility for an act, omission or event constituting an offence unless such act, omission or event was intended or foreseen by him as a possible consequence of his conduct.
	In R v Krossel (1986) 41 NTR 34, Nader J observed (at p35):
	“Section 31 sets forth circumstances in which a person is excused from criminal responsibility for an act, omission or event. The first question that must be asked in any case is what it is that the person is alleged to be criminally responsible for. That question can be answered only by reference to the definition of the crime concerned.”
	In the subsequent case of Pregelji v Manison (1987-88) 51 NTR 1, Nader J declined to follow his own analysis of section 31 adopted in Krossel, but there is nothing in his later judgment which throws any doubt on the correctness of his starting point for the analysis of criminal responsibility in relation to any particular offence.
	As I have noted earlier, the circumstances of aggravation prescribed by section 188(2) — and in particular sub-paragraph (a) of section 188(2) — are not elements of an offence of “aggravated assault”. Section 188(1) imposes criminal responsibility upon a person “who unlawfully assaults another”, i.e. the “act” of assault (defined by section 187); the “event” referred to in section 188(2)(a) is not a matter for which criminal responsibility is imposed by the creation of the offence pursuant to section 188(1) and (2)(a). In other words, the bodily harm is not an “…event constituting that offence…” in terms of section 23 and accordingly section 31 has no application to that particular event. This situation may be contrasted with section 186:
	“186:	Any person who unlawfully causes bodily harm to another is 		guilty of a crime…”
	It is apparent that under section 186, criminal responsibility is imposed for both an “act” (i.e. the alleged deed of the accused) and an “event” (i.e. bodily harm). The “act” and the “event” taken together constitute the offence created by section 186. The same cannot be said of the offence created by section 188(1) and (2)(a). Indeed, if section 31 were applicable to section 188(2)(a), the question would arise as to what purpose the provision could serve given that unlawfully causing bodily harm would appear to be sufficiently broad to encompass any assault resulting in bodily harm.
	In Krosel supra, Nader J offered a closing comment to his judgment in the following terms (at p36):
	“Questions may arise concerning the application of s31 to crimes where circumstances of aggravation are alleged. My tentative view is that a true circumstance of aggravation does not form part of the definition of the crime. Accordingly, such a crime would not be excused merely because the circumstance of aggravation was not intended or foreseen as possible by the accused.”
	I do not consider that his Honour’s later reconsideration in Pregelji v Manison, supra, of some aspects of his approach to section 31 in Krosel has cast doubt on the validity of what was expressed to be a tentative view. For the reasons which I have sought to express the circumstance of aggravation prescribed by section 188(2)(a) does not form part of the definition of the crime created by section 188(1) and (2)(a). I would, with respect, also agree with the view that such a crime would not be excused merely because the circumstance of aggravation was not intended or foreseen as possible by the accused.
	Accordingly, the answer to the question reserved for the consideration of this Court is “No”; i.e. the provisions of section 31 of the Criminal Code do not apply to the circumstance of aggravation contained in section 188(2)(a) of the Criminal Code.
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