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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

Nos JA 99 of 1997 & JA117 of 1997 FORMTEXT 



		BETWEEN:


		ROBERT ARTHUR EDWARDS
			Appellant

		AND:

		ROBIN LAURENCE TRENERRY
			Respondent


CORAM:	MARTIN CJ.


REASONS FOR JUDGMENT

(Delivered 5 January 1998)

	The appellant appeals against findings of guilt consequent upon trial in the Court of Summary Jurisdiction at Darwin.  He was charged for that on 9 October 1996 at Darwin he did have certain property in his custody which at the time before making the charge was reasonably suspected of having been stolen or otherwise unlawfully obtained contrary to s61 of the Summary Offences Act 1923 (NT).  The property was an Erma semi-automatic .22 calibre rifle, serial number E111547, and a Browning semi-automatic shotgun, serial number 585063.  He had also been found guilty for that at the same time, by deception, he obtained $270 from the Northern Territory police by pretending that the .22 rifle which he offered for sale under the “Buy-Back” scheme (“the scheme”) was his lawful property, and, that by deception, he attempted to obtain property, namely $1,120 from the Northern Territory police, by pretending that the shotgun he offered for sale under the scheme was his lawful property, contrary to ss227 and 277 of the Criminal Code 1983 (NT).  He was penalised by conviction and being released upon his giving security of $500 to be of good behaviour for a period of two years.  The respondent appeals against the penalties imposed.  He was also ordered to pay restitution of $270 to the Territory.

	The brief facts as found, or as appear from uncontested evidence, are that the appellant presented each of the firearms to responsible police, under the scheme, together produced valuations showing his name as owner, and sought compensation in accordance with the scheme and the valuations.  

The appellant:

·	had been a serving police officer for some 22 years in the Territory;

·	was familiar with the system of registration of, and other dealings with firearms in the Territory as recorded on a computerised database maintained by the police under the acronym “PICS”;

·	knew the details of the scheme, part of which was an extension of an amnesty in respect of the surrender of certain unregistered firearms, for which compensation would be paid;

·	knew that it was not unusual for firearms to be a transferred from one person to another without complying with the law regarding registration and transfer;

·	went to the Peter McAulay Police Centre (“the Police Centre”) on 9 October 1996 with two .22 rifles (one of which is of no concern here) and the shotgun which he presented to a police officer at the counter associated with the scheme, together with valuations for each of them.  He then knew that a check would be made on PICS under the serial numbers marked on each firearm.

	As to the .22 rifle in question, the details on PICS showed it as having been sold to “Ron Ison”.  It was not disputed that notwithstanding those recorded circumstances the appellant, if owner, was entitled to be paid compensation under the scheme.  It was part of the scheme that compensation be paid immediately.  A cheque was drawn including an amount for the compensation payable in accordance with the valuation for that rifle, ($250), plus $20 by way of refund of the valuation fee, and handed to the appellant who later negotiated it.  Police later made further enquiries regarding that rifle, probably as a consequence of having been alerted to the possibility of an irregularity by circumstances surrounding the shotgun to which I will shortly come.  The enquiries disclosed that the person registered as the owner of the rifle had given it to Ronald Ison to repair, but later agreed that he could keep it.  In 1991, Mrs Ison handed the rifle to an unidentified policeman at premises near Darwin for safety reasons during a disturbance.  The appellant and other police were in the vicinity, but he is not identified as being the person to whom the rifle was voluntarily surrendered by her.  Mr Ison enquired about the rifle a few days later, and was informed by an unidentified policeman that it had been destroyed.  He did not pursue the matter any further.  There is no evidence as to what became of the rifle after it was handed to police, until the events in question.  Mr Ison moved to Queensland in 1993 and had not returned.

	As to the shotgun, the appellant sought payment of the accepted value of $1,100 (plus $20 for the valuation fee).  At the time he presented the shotgun he knew that PICS did not contain any information regarding a shotgun with what he perceived to be the serial number “5063” marked on it.  His enquiries revealed that there was another firearm, a rifle, registered with that serial number.  It is not unusual for there to be more than one firearm with the same number.  He could therefore assume that the shotgun had not been registered in the Territory.  The valuer had quite independently noted the same serial number and the appellant had enquired over the telephone of another police officer with access to PICS and had it confirmed that there was no shotgun with that number recorded as registered in the Territory.

	When the gun was presented it was inspected by a police officer experienced in identifying serial numbers on that particular type of shotgun:

·	he found the numbers “58” preceding “5063”; they were smaller and depending upon the circumstances varied in clarity.  To some extent that depended upon the experience of the observer, and the appellant had none;

·	upon those numbers 585063 being checked on PICS they were found to relate to a shotgun of the type presented by the appellant which had been reported by the registered owner to police as having been stolen with other property, from a house in Darwin in 1990;

·	the shotgun was handed over by the appellant but no compensation paid.  When the appellant was advised at the police station of the details ascertained of the shotgun, he said that he had purchased it “from a fellow down South”.

	As part of the transactions, the appellant presented with the firearms separate valuations for each of them prepared by an approved valuer for that purpose.  Each valuation had written on it, under the heading “Owner’s Details”, the appellant’s name, a description of the firearm, what the valuer perceived to be the serial number and the valuation placed upon it.  Each of those forms had been signed by the appellant as a witness to the signature of the valuer.

	The appellant was interviewed by Detective Sergeant Grant on 11 October 1996 and asked how he came to be in possession of the shotgun.  The appellant replied that about five weeks previously he heard, through a friend, of a man from South Australia who had a couple of firearms he wanted to sell so that he could use the funds to return.  The firearms were a .22 semi-automatic rifle and a 12 gauge automatic shotgun.  The appellant decided to have a look at them and asked the person who was trying to sell them his name, which he was given, and having looked at the serial numbers, went into the police centre and checked them to see if there was any information stored on the computer.  The .22 rifle, he said, he found was registered in the same name as the name given to him, Ron Ison, and as to the shotgun, it was not recorded.  Since the stranger had given him the name of Ron Ison and that was the name recorded in respect of the .22, and the other firearm was unregistered, he paid that man for them.  When the scheme came into operation he had them valued and presented them for a compensation payment.  The discussions with the person who said he was Ron Ison about the purchase of the firearms took place in the car park of a local hotel.  He did not know the man who gave that name, nor was he subsequently able to identify by name the person who introduced him to that man.

	There the matter rested until 17 February 1997 when he was again interviewed, this time by Detective Sergeant Lade, wherein he adhered to what he had told Sergeant Grant.  By that time police investigations had disclosed the history of the .22 rifle and the shotgun.  He said he did not recall much about the disturbance, and certainly nothing about a rifle being handed to police.  He also said that he had no recollection of Mr Ron Ison being associated with that particular job.  When it was put to him, he said that it certainly appeared that the rifle which had been handed to the police at the incident, 16 January 1991, was the same as that handed in by him on 9 October 1996.  When asked to comment, he said he did not remember the firearm being handed over at the scene of the incident.  As to how he came by the two firearms, he said that he had simply gone to the hotel to have a drink and had not gone to meet anyone specifically, but a person whose name was not known to him (although he was able to give a description), whom he had met once or twice before, asked him if he knew anyone who would be interested in buying firearms from somebody who wanted cash for them.  The appellant gave a description of the person who was trying to sell the firearms, and said he went with that person into the car park to look at them, they being in the boot of that man’s South Australian registered motor vehicle.  Although he recalled the make and model of the motor vehicle, he did not note the registration number and said that that person must have given him the name of Ron Ison at that time because he had then run the checks on the computer.  He noted the numbers on a piece of paper which he later threw away.  He produced a photostat copy of a receipt upon which he said the person who sold him the firearms wrote the words and figures “Sold to Bob Edwards - Erma .22 - $50 and a 12 gauge $150”.  It bore the signature “Ron Ison”.  The appellant produced the original, but kept it in his possession.  He confirmed that after doing the checks, returning to the hotel and paying the man the total of $200, the firearms were handed to him.  He wrapped them in a sheet and put them in his car.  He denied that he had the rifle during the period 1991 until 1996, and asserted that although the person who sold him the rifles had not produced any identification, he thought he was telling the truth as to his name because it coincided with the name registered against the .22 “otherwise how would he know that that name goes with that firearm”.

	The interview continued in relation to the shotgun and the appellant was informed of the details held on police records in relation to the stealing of that firearm.  He said that when he received the shotgun it was rusted, but that he had cleaned it up.  He confirmed the story previously given as to its purchase in the car park at the hotel from the person who identified himself as being Ron Ison, and having looked at the serial number on the shotgun, he checked it out on the computer records which disclosed that it had apparently never been registered in the Territory.  That also coincided with what he had been told by Mr Ison.  He said that he had bought both firearms with a view to disposing of them through the scheme, expecting to make a profit on his outlay of $200, but said he did not know what they were worth for those purposes.  He acknowledged that purchasing goods in a pub would be suspicious, and said that was why he checked things out.  He denied that he had come across the shotgun in the course of his duties as a police officer and had failed to hand it in.  When questioned about his failure to register the firearms during the period he had them until he had presented them at the police station, he replied that he thought the situation was covered by the Amnesty and he did not register them because he did not intend to keep them. 

	At the close of the prosecution case, a submission was made that there was no case to answer, but it was dismissed by the Magistrate.  The appellant gave evidence in which he maintained the version of events which he had given to the police in the interviews.  He acknowledged, in the course of his evidence-in-chief, that buying something at a hotel is “very, very risky”:

“Its very bad, with all the dealings I’ve had with it in the past and I wanted to check to make sure that these items were what he said they were, that they weren’t stolen, that they were quite legal and legitimate for me to buy them”.  

	After he had purchased the rifles he cleaned them up expecting that the better looking they were, the more money he would get for them, he thought he could probably make an extra $50 on the .22 and probably make a $100 on the shotgun.  He agreed that his version of events was “the classic unlawful possession scenario” and maintained that the only reason he went through with the deal was because he had checked the firearms out on the computer and the information he obtained confirmed what he had been told by the seller.  He said he entertained no concerns about them when he purchased them or when he presented them at the police station.  He knew that when presented they would be checked through the computer to make sure everything was OK.  In cross-examination, he confirmed that he had not mentioned anything to Sergeant Grant in the first interview about the receipt, but said that one or two days later he told Sergeant Grant about it (Sergeant Grant was not called to give evidence).  He confirmed that he had said nothing to Detective Sergeant Lade about having told Sergeant Grant of the receipt.  He acknowledged that the fact that a firearm bearing a particular serial number was not shown on PICS did not eliminate the possibility that it had been stolen.  During his evidence-in-chief the appellant had referred to what he called a police search of his premises in 1993 in respect of firearms, and said that if he had had the firearms in question at his home at that stage, the police who went there would have then had them as everything was checked out.  In cross-examination he agreed that when the police went to his house they only inspected the firearms that he showed them, his premises were not searched.

	He denied the suggestion in cross-examination that he had been in possession of the firearms for some time, and that with the information available to him as a police officer and the details which he could obtain from the PICS system, he confidently expected to receive the compensation due for the firearms upon presentation of them under the scheme.

	The offence under s61(2) of the Summary Offences Act is framed as follows:

“A person who -

(a)	has in that person’s custody any personal property;

 ... 

being personal property which, at any time before the making of a charge for an offence against this section in respect of the personal property, is reasonably suspected of having been stolen or otherwise unlawfully obtained, is guilty of an offence.”

	It is provided in subs(3) that it is a defence to a charge for that offence if the defendant gives to the court a satisfactory account as to how the defendant obtained the personal property referred to in the charge.

	When his Worship came to deliver his considered reasons, he firstly reviewed the evidence in relation to the rifle and found that it was in the possession of police immediately after 16 January 1991, that on 9 October 1996 the appellant was in possession of it when he handed it over at the police station and that he was paid $250 plus the $20 valuation fee.  Although not identifying by whom the suspicion was held, his Worship expressed himself satisfied beyond reasonable doubt that at a time before the making of the charge, 20 March 1997, the rifle was reasonably suspected of having been stolen in that a person or persons “... within the police force made a conscious decision to appropriate that property to their personal property and not return it to the owners”.  His Worship held the charge was established, in respect of the rifle.  

	Turning to the defence, his Worship firstly reminded himself that subs(3) casts an onus on the defendant to satisfy the court on the balance of probabilities and set out details of the appellant’s story as it related to both firearms.  He rejected it as being improbable on the basis that the person in the car park (who was not the real Ron Ison) had somehow obtained possession of the rifle, had been able to obtain the details of the person recorded as the owner, and who, having come from South Australia, managed to deal with one of the police officers who happened to be at the scene of the incident where the gun was handed over to police on 16 January 1991.  His Worship also found that the evidence given by the appellant was further discredited by his failure to make any mention of the receipt when first questioned.  According to his Worship it defied logic that if the receipt existed on 9 October, a person with many years experience in the police force would not have appreciated that the document was relevant and something which he should have disclosed, not only for his own sake in terms of his explanation of how he came by the firearms, but also to assist the police in their enquiries if what he had said was true.  In short, his Worship rejected the appellant’s evidence as not being truthful.  His Worship’s remarks to this point were in the main directed to the context of the circumstances surrounding the rifle, although some passages would indicate that he was also speaking about the shotgun.  Having rejected the appellant’s evidence, however, he turned specifically to the question of the shotgun and accepted that the appellant made an error in relation to the serial number upon the basis that if the appellant had known that the shotgun was recorded as stolen, he would not have presented it for compensation.  He also found, in relation to the shotgun, that at the time before making the charge it was reasonably suspected of having been stolen.  There was no argument on appeal in relation to that issue, nor as to the appellant’s having had custody of the firearms on 9 October, nor that they were personal property.  Reciting the evidence going to the reported stealing of the shotgun, his Worship went on to say that having rejected the appellant’s version of events as to how he came by the rifle, the same account being given in respect of the shotgun, he rejected it.  He proceeded to find the appellant guilty.

	Any person who by any deception obtains the property of another is guilty of a crime and is liable to the same punishment as if he had stolen the property (Criminal Code, s227).

	As to the deception charge relating to the receipt of the $270, his Worship found that the appellant presented the rifle to the police as part of the scheme upon the basis that it was his lawful property and that he received the $270.  His Worship went on:

“Having rejected the defendant’s story in relation to how he came by that firearm, there is no satisfactory explanation as to how he had possession and no explanation, before me, consistent which might raise an inference of innocence.  I am satisfied beyond all reasonable doubt that he did, at the time that he passed over the firearm and sold it as part of the Buy-Back scheme, that he knew that he was not the lawful owner of that property, had no lawful right to sell it and he did, by deception, obtain the property.  I find the defendant guilty ...”.  

(The reference to “the property” is to the $270).


	As to the attempt to obtain $1,120 in respect of the shotgun (Criminal Code s277), his Worship found that he did not receive the money because the computer check showed the gun was stolen, but that the appellant did, “... by his presentation of the gun, purport that the gun was his and was his lawful property to sell ...”, when in fact it was not.  Again, his Worship said:

“Having rejected his explanation of how he came by the gun, there is no explanation left as to how he came by the gun lawfully, and I therefore am satisfied beyond all reasonable doubt that charge 6 has been proved and the defendant is found guilty ...”.

	No evidence was called directed to the appellant’s character beyond that which was given as to his history as a member of the Northern Territory police, and his Worship did not touch upon that question in the course of his reasons to support his findings of guilt.  When it came to sentence, however, his Worship disclosed that he had been acquainted with the appellant in his role as a police officer and had always found him to be a good and reasonable person, but said he had had to put those matters out of mind in dealing with the matter, which he found to be very difficult.  He said that the appellant was a person whom he knew to be highly regarded in the police force and by most people who have known him “You are regarded as being a good person and a nice person.  I am entitled to take that general reputation into account on this, and I do so.”  His Worship also noted that there was no suggestion of the appellant having any prior convictions.  

	The notice of appeal given by the appellant states a single ground, namely, that the learned Magistrate erred in finding the appellant guilty of the offences charged in both fact and law.  Particulars of those general grounds were spelt out in the appellant’s written submissions, a copy of which was delivered to the respondent prior to the hearing.  Some of the grounds were directed towards a submission that the learned Magistrate erred in holding, at the close of the prosecution case, that there was a case to answer.  Since the appellant thereafter gave evidence, and it is a ground of appeal that the findings of guilt were contrary to the evidence and the weight of the evidence, that attack upon his Worship’s ruling does not avail him (Stennett v The Queen (1994) 4 NTLR 103 at p105).  

	The next submissions were based upon the proposition that there was no evidence before the learned Magistrate from which he could find as fact that the .22 rifle had been stolen or otherwise unlawfully obtained.  Making out stealing or unlawful obtaining is not an element of the offence.  What is required is proof beyond reasonable doubt that the property was reasonably suspected of having been stolen or otherwise unlawfully obtained.  The evidence relating to the history of the rifle set out above was largely by way of agreed facts.  In short, it was the property of a Mr Ison handed over to police by his wife in 1991 and which turned up in the custody of the appellant in 1996.  There is no evidence that Mr Ison had abandoned the property, since he was informed shortly after it was handed over that it had been destroyed.  He could hardly be said to have abandoned something which no longer existed.  It is not necessary to show that it was the offender who stole it or who was even suspected of having stolen it.  The requisite suspicion attaches to the property and not the person having custody of it; it is the thing in the offender’s custody which must bear “the taint of illegality” (Grant v The Queen (1981) 147 CLR 503 at 507).  His Worship was not wrong to find as he did.  Some criticisms were directed at the manner in which his Worship expressed himself, but that does not overcome the substance of his reasonings nor his ultimate finding.  

	Given the uncontested evidence as to the history of the shotgun prior to it being in the appellant’s custody at the police station, it cannot be suggested that his Worship erred in finding that it was reasonably suspected of having been stolen.  Although not expressly raised by the appellant, there can be no reasonable doubt that Detective Sergeant Lade suspected that the firearms had been stolen prior to laying the charge, taking into account the information which was available to him and his questioning of the appellant.  Viewed objectively, the suspicion was reasonable in respect of each piece of property.  It is not necessary under Territory law for the suspicion to be entertained whilst the defendant has the property in his custody.  It can arise at any time prior to the charge being made.  

	Much was made of the fact that not only the appellant but others had made the same mistake as to the serial number of the shotgun.  I fail to see what that has to do with this aspect of the case.  It was ultimately identified by its correct serial number, and it was that that led to it being discovered that it had been the subject of a report to the police that it had been stolen.  The appellant’s mistake may, however, have some bearing on the next issue, that is, his account as to how he came to obtain it (and the rifle).  

	His Worship having found the offences proved, it was up to the appellant to give to the Court a satisfactory account as to how he obtained the property so as to make out the defence provided for in subs(3).  In this case he chose to give oral evidence.  Speaking of similar provisions in the Police Offences Act 1901 of New South Wales, Knox CJ, Gavan Duffy and Starke JJ. in Willis v Burnes (1921) 29 CLR 511 were of the view that when the offence had been established “... then the onus lies on the defendant of giving an account of how he came by it - that is, of satisfying the Magistrate that he came by it honestly”.  See also Williams ACJ. in O’Sullivan v Reedy (1953) 87 CLR 291 at 295.  That seems to me to require as well that the defendant give an honest account as to how he came by it.  There has been some discussion as to the standard on proof resting upon a defendant in that situation which is summarised in par408 of Bourke’s Summary Offences in Victoria, 3rd Ed, p71.  It does not arise in this case since his Worship was not left in any doubt, he rejected the appellant’s evidence as being untruthful.

	Both in the Court of Summary Jurisdiction and in this Court the appellant endeavoured to support his evidence in a number of ways.  For example, it was said that he would not be so silly as to walk into a police station and seek compensation under the scheme in respect of firearms which he knew to have been stolen or unlawfully obtained because he knew he would be sure to be found out.  However, he knew that notwithstanding the irregularity as to the proper registration of ownership of the rifle, he could be paid compensation in respect of it, and in fact he was.  No questions were asked about the fact that the computerised record did not show a transfer of registration to Mr Ison or to the appellant.  That transaction would seem to have been caused by the “Amnesty”.  However, the history of the rifle having been thereafter obtained, it was up to the appellant to explain how he came by it.  It will be recalled that he had access to PICS and could have ascertained the information recorded there at any time.  It can be accepted for these purposes that the appellant made a mistake in the serial number of the shotgun and thus whenever he sought details from PICS, directly or otherwise, he would find that there was no record of the gun, thus, it could be regarded as being unregistered and available to be surrendered in exchange for compensation.  There can be little doubt that he was surprised to find that his enquiries had been directed to the wrong serial number , but that cannot affect the outcome.  He was in custody of property reasonably suspected of having been stolen or otherwise unlawfully obtained.  In both cases the onus was then on the appellant to satisfy the Court of Summary Jurisdiction that he came by the firearms honestly, and he failed to do so.  His Worship took a view of his evidence which he was entitled to take.  The story the appellant told was acknowledged by him to be unlikely, and yet, notwithstanding his experience as a police officer, he failed to seek any acceptable corroborative evidence of the transaction in the car park, no witness, no verification of the identify of the man and no noting of the registration number of the motor vehicle.  The receipt could have been easily fabricated after suspicions were raised, and his failure to even mention it, let alone produce it when first questioned, is enough to cast significant doubt upon its authenticity and to infer that it was not genuine.  Of course, as the appellant’s counsel put it, the receipt could have been produced for the first time at Court, but the proper question would still remain as to why it was not referred to or produced by the appellant at the first opportunity given its importance not only to him, but to police who may wish to investigate how the man in the car park came by the firearms.  His Worship’s doubts about the appellant’s account were well founded and entitled him to regard the account as unsatisfactory.

	Just how the appellant came by the property is a matter of speculation.  It is not shown he stole or otherwise unlawfully obtained either of the firearms, only that he had them in his custody and failed to give a satisfactory account of how he came by them.  Much of the argument on appeal was directed towards the failure of the prosecution to prove that the appellant had stolen the firearms or come by them in some other unlawful manner.  That is not to the point.  

	It was put that having found the account proffered regarding the rifle unsatisfactory, his Worship erred in making the same finding in respect of the shotgun.  I do not agree.  The two firearms were bound up in the one transaction according to the appellant.  There was no basis upon which his Worship could have dealt with the account which he gave other than as he did.  

	His Worship’s remarks on sentence concerning his personal knowledge of the appellant’s character are set out above.  There was no evidence as to good character expressly called in the appellant’s case at trial, and no submissions made to his Worship as to the regard, if any, he could pay to what the appellant had to say for himself touching on that matter.  In general terms, evidence of good character must be taken into account in all cases in determining whether the Crown has discharged its onus of proof and in cases where the credibility of the accused is relevant in assessing that credibility (R v Trimboli (1979) 21 SASR 577; Jackson & Hakim (1987) 30 A Crim R 230).  The appellant’s credibility as a witness loomed large in the case, but his Worship disclosed, after rejecting his story, that he had put out of his mind what he knew of the appellant’s character and reputation when he came to decide his guilt.  I consider that he was right to have done so.  If the appellant wished to put his character in issue, he should have done so expressly and by admissible evidence.  It is not a matter of which his Worship could take judicial notice.  It was not a matter “generally known, that every ordinary person may be reasonably presumed to be aware of it ...” (Holland & Anor v Jones (1917) 23 CLR 149 at 153 per Isaacs J.).  Had his Worship taken into account what he knew of the appellant’s character without disclosing it during the course of the proceedings, the prosecutor would have been denied the opportunity of considering what response should be made.  (As to Character and Credibility generally see Cross on Evidence, Australian Edition, vol 1, ch10, especially from par19105).  In my opinion, his Worship did not err in failing to direct himself as to the evidence relating to the appellant’s good character when considering whether the prosecutor had proved the case.

	The appeals against the findings of guilt in relation to the charges under the Summary Offences Act are dismissed.

	I now turn to the deception and attempted deception charges.  The word “deception” is relevantly defined in the Code as meaning intentional deception by word or conduct as to fact or law.  In ordinary usage, to deceive is to mislead by a false appearance or statement, and deception is the act of deceiving.

	Evidence as to the scheme was given by Sergeant Rowe, the officer in charge of the Firearms, Policy and Records unit at the Peter McAulay Centre.  He gave evidence before his Worship that, as to the Amnesty, members of the public were allowed to surrender any firearms to a police station and no questions would be asked so long as the weapon did not relate to a criminal offence.  The Amnesty which had been instituted from 7 May was extended to cover the period during which the scheme was to run.  The scheme covered all firearms that were restricted or prohibited under the law, and the owner could surrender them whether they were registered or not.  The owner was to take the firearm to a licensed gun dealer and pay the $20 fee, and then present the valuation and the firearm to the police station where the firearm was surrendered.  The person receiving the firearm checks the form to make sure it is correct in its details and the valuation is correct along the guidelines set by the Commonwealth government.  If those matters are established, the firearm is then received and details entered into PICS, and if the firearm is registered to the owner, the appropriate amendments are made to the record.  That being done, the police “assume and take ownership of that firearm” from that stage onwards.  For firearms surrendered at the Police Centre, the compensation is paid instantly by cheque.  Throughout his evidence in this regard, Sergeant Rowe referred to “the owner” of the firearm, and it was never suggested in cross-examination that a person other than the owner was entitled to be paid compensation under the scheme.  The appellant told the Court that he was aware of the terms of the Amnesty, and the fact that the rifle was out of registration and the shotgun had never been registered in the Territory did not greatly concern him.  He was aware that the scheme commenced on 1 October 1996, he took the firearms to the valuer, then to the police station, and confirmed that he handed the firearms to Senior Constable Lloyd.  He was given a cheque for $540, including $270 for the rifle in question here, the balance being for another rifle about which there is no question.  The appellant’s position when he was giving that evidence was that he had acquired the firearms legitimately by purchase.

	When he took the property to the Police Centre, he presented it at the counter together with the valuations upon which his name was printed as being the owner.  His stated intention was to receive compensation.  He received it in respect of the rifle, but for reasons already explained, although he attempted to obtain the compensation for the shotgun, he did not receive it.  It was suggested that his Worship had reversed the onus of proof by his references to there being no satisfactory explanation as to how the appellant came by the firearms once his evidence had been rejected.  I do not see it that way.  His Worship was simply saying that that explanation having been rejected, there was no evidence which could cast reasonable doubt upon the prosecution case.  True it is that an onus did rest on the appellant of giving a satisfactory account for his custody of the firearms once the prosecutor had proven that they were reasonably suspected of having been stolen or otherwise unlawfully obtained, and his Worship approached those charges on that basis.  I see nothing wrong in carrying forward similar considerations in relation to the deception charges.  That is, the Crown having made out its case: “Is there anything in the appellant’s case which would cast reasonable doubt upon the prosecution?”  Answer: “ No” because the appellant’s evidence had been rejected.

	The appeals against the convictions on the deception charges are also dismissed.

	The complainant appeals against the sentences imposed by his Worship on the grounds that they were manifestly inadequate.  It is alleged that his Worship erred in giving insufficient weight to the premeditated nature of the offending, and in his assessment of the seriousness of a breach of trust by a serving police officer.  It was argued that the appellant should have been wholly or partly sentenced to a term of imprisonment as the objective circumstances of the case required, but that it might have been suspended if the subjective factors in mitigation so demanded.  

	His Worship had before him a considerable amount of information about the appellant when he came to sentence him.  He was then 50 years of age and had found employment in Victoria before joining the Northern Territory police force in 1975.  He was at the time a Senior Constable and had served in various positions within the force, both in Darwin and at “bush stations”.  He had been married for 16 years, had two teenage children and had rendered service to the community.  Counsel claimed on his behalf in address that he was an extremely well known and respected senior serving officer who had appeared before the courts (as a witness) on innumerable occasions, who was a person whose reputation, integrity and honesty were recognised.  It was submitted that his character was “impeccable”.  It was acknowledged that there was a higher expectation of police when it came to their conduct than might be expected from average members of the community.  Conviction would carry implications far in excess of any sentence, primarily by potential loss of career, public disgrace and possible loss or confiscation of accrued benefits, such as long service leave entitlements.  It was put that the appellant would find it difficult to obtain alternative employment, particularly bearing in mind the nature of the offences for which he was convicted, his age and lack of skills outside of those required as a policeman.  It was suggested that an appropriate disposition would be by way of conviction and a bond, the conviction alone being sufficient to bring about the consequences foreshadowed.  The prosecutor did not take issue on the consequences of the conviction.  The prosecutor submitted that the offending was very serious and suggested that a bond without sentence to a term of imprisonment would not be appropriate.  

	As already mentioned, his Worship clearly took into account what he knew of the appellant’s reputation as confirmed in the submissions he received.  His Worship did not regard the offending as being at the higher end of a range of dishonesty offences, or even the middle of that range.  Personal deterrence was set aside as being a major feature and as to general deterrence, his Worship was of the view that the mere fact of the trial, the publicity and the likely consequences to his career should of itself operate to deter others.  His Worship took into account that the matter had been hanging over his head for a period of about ten months, during which time he had been on suspension which led to a difficult time for him and his family.

“People do make mistakes in their lives and generally the courts should not jump on them with the full weight of the law at the first opportunity.  People make mistakes; people are entitled to have the benefit of their previous good character brought into account, and I am doing that to you today .... I am conscious that there are people who are and have been in far more public positions than you who have committed more blatant offences of dishonesty.  I can think of several.  I can think of some politicians.  In those circumstances, some of them have received no convictions.  I do not wish to comment on the sentences imposed by my brother Magistrates, but I consider that a conviction is necessary and Mr Jobson, rightly, did not argue otherwise.”  


	His Worship did not elaborate on the people “in far more public positions” than the appellant who had been convicted of “blatant offences of dishonesty” and received no convictions.  Nothing was produced to this court which might help to demonstrate the cases which his Worship had in mind and their relevance to the present disposition.

	The principles to be applied upon an appeal by the Crown are equally as applicable to an appeal against sentence by the complainant.  This Court does not interfere with the sentence which has been imposed merely because it is of the view that the sentence is insufficient.  It only interferes if it can be shown that there was an error in acting on a wrong principle or in misunderstanding, or in wrongly assessing, some salient feature of the evidence.  The error may appear in what the sentencer said in the proceedings, or the sentence itself may be so inadequate as to manifest such an error.  The issue of what has been termed “double jeopardy” also arises.  These principles have been long accepted in this Court and discussed in detail in R v Tait & Bartley (1979) 24 ALR 473 and more recently in R v Raggett & Ors (1990) 101 FLR 323.  The complainant’s submissions on appeal as to the appropriate sentence were that looking at the objective circumstances the appellant should have been sentenced to a term of imprisonment, but that on taking into account the subjective circumstances, it may have been appropriate to suspend the sentence wholly or in part.  The submission was that to simply record a conviction and release the appellant on a bond was such an error as called for this Court’s intervention.  As I understand it, the contention is that the seriousness of the offending in this case was such as to call for the imposition of a gaol term.  A submission to like effect had been made before his Worship where the prosecutor drew his Worship’s attention to features of the case which he regarded as telling against the appellant, such as his position as a police officer, community expectations that he would behave properly at all times, the breach of trust involved in the offending, and the need for personal and general deterrence.  As to what was termed the “breach of trust”, I take it that the prosecutor was referring to the fact that the appellant, as a policeman, was in custody of the two firearms which he knew were not his, and not only did he fail to deal with them properly, he kept them and later sought to turn the scheme to his personal advantage by obtaining financial gain to which he knew he was not entitled.  The prosecutor acknowledged that other considerations were to be taken into account, and referred specifically to circumstances as appeared in Cosgrove and Hunter (1988) 34 A Crim R 299 where at pp306-307 the Court referred to the position of authority held by the appellant as a senior and trusted police officer and his abuse of it, but pointed to “a strong subjective case” arising from his dismissal and loss of accrued entitlements, those matters going “... towards an element of leniency in what might otherwise be the objectively appropriate sentence”.  Although the prosecutor’s submissions on sentence here were brief they were to the point, and it should be noted that it was a matter which had gone to trial and that his Worship had just then found the appellant guilty of all the offences upon a view of the facts based upon the evidence before him.  As to abuse of power by police and the general deterrent effect which dismissal from the force and heavy punishment involved in loss of employment has, see also the remarks of von Doussa J. in Hook v Ralphs (1987) 27 A Crim R 212 at 225.

	Although his Worship did not make mention of the fact, it cannot have escaped his attention as part of the sentencing process that the appellant had been found guilty of having committed two quite separate and distinct offences in relation to each of the firearms.  The first under the Summary Offences Act of being in custody of it, it being reasonably suspected of having been stolen or unlawfully obtained and secondly, and quite separately, of having committed the offence under the Criminal Code 1983 (NT).  As to the custody charges, each carried a maximum penalty of $2,000 or 12 months imprisonment, and as to the deception charges, a maximum penalty of 7 years imprisonment.  Having rejected the appellant’s evidence as to how he came by the firearms, and there being nothing further put in respect of that aspect of the matter, his Worship had no explanation as to the circumstances in which he obtained custody of each of them.  There followed the separate offending which was clearly premeditated.  The appellant had obtained information as to the history of the rifle and what he thought was information indicating the gun was unregistered in the Territory; he took both firearms to a valuer giving his name as that of the owner, and thence presented them at the police station for surrender under the scheme as if he were entitled to the compensation.  That was a very serious breach of law even though the amount of money involved was not substantial.  

	I have given anxious consideration to the appeal against sentence, and although I may have dealt with the sentencing differently had it been before me at first instance, I am not prepared to hold that his Worship has been shown to have erred in the exercise of his discretion when taking into account the special considerations that apply upon such an appeal.  That appeal is dismissed.
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