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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. LP1 of 1998 (9801709) FORMTEXT 



		BETWEEN:


		BEETALOO STATION PTY LTD
			Appellant

		AND:

		MINISTER FOR LANDS, PLANNING AND ENVIRONMENT
			First Respondent

		AND

		BRUCE GODILLA AND POMPEY RAYMOND
			Second Respondents


CORAM:	KEARNEY A/CJ


REASONS FOR JUDGMENT

(Delivered 7 July 1998)

The Appeal
	This is an appeal under s112 of the Pastoral Land Act (“the Act”) against 2 decisions of the first respondent (“the Minister”) in relation to an amended application of 19 March 1996 by the second respondents (“the applicants”) for an Aboriginal community living area of 25 square kilometres called “Jingaloo”, on Beetaloo Station.  By those 2 decisions the Minister –
(1)	withdrew the applicants’ application from consideration by the 
Community Living Areas Tribunal, pursuant to s105A(1) of the Act; and
(2)	approved the whole of that application, pursuant to s105A(2).

	Section 105A of the Act provides:
“(1) At any time after an application is referred to the Tribunal by the
Minister and before a recommendation under section 108 or 109 is made by the Tribunal, the Minister may, by notice in writing to the Tribunal, for the purpose only of approving the application in whole or, with the consent of the parties, in part, withdraw the matter from the Tribunal.

(2)	The Minister shall, within 30 days after withdrawing a matter
under subsection (1), approve the application in whole or in part, as the case may be, and section 104(4) and Division 4 shall apply as if the approval were the approval under section 104(1) of the application or the application as so modified.” (emphasis added)


It can be seen that the decision under s105A(2) is necessarily interlinked with, and follows as a corollary from, the decision under s105A(1); in the hearing of the appeal the 2 decisions were treated as a single decision.  Mr Henwood of counsel for the appellant, the lessee of Beetaloo Station, noted that the major decision attacked on appeal was (1) above. 

	The appeal to this Court is on restricted grounds.  Section 112 provides:
“(1) An appeal lies to the Supreme Court, in accordance with the rules
of the Court, against a decision of the Minister under this Part but only on the grounds of that decision being – 

(a)	made on an error of law; or

(b)	so manifestly wrong that no reasonable person could have
come to the decision, 

and the Minister shall be bound by the decision of the Court.

(2)	In its determination of an appeal under this section the Court may
confirm, modify, or reverse the decision appealed against, or any part of the decision, and may, instead of determining the appeal, direct the Minister to reconsider, either generally or in respect of specified matters, the decision to which the appeal relates.

(3)	In giving a direction under subsection (2) the Court shall –

	(a)	advise the Minister of its reasons for doing so; and

	(b)	give the Minister such directions as it thinks fit as to his
or her reconsideration of the matter,

and the Minister shall have regard to those reasons and directions.”


It can be seen that 2 grounds of appeal are provided.  ‘Error of law’ extends to an error in the exercise of a discretion, while s112(1)(b) raises the ground commonly known as Wednesbury reasonableness.

The background to the appeal
	I have been provided with all the relevant documents which bore on the application, and on the Minister’s decision under s105A.

	It appears that in 1984 there were discussions relating to a proposed excision of Jingaloo (then called Jawarlaka, and embracing a much larger area of land) between interested Aboriginals and the then manager (and later lessee) of Beetaloo Station, Mr Munckton.  There was some hearsay suggestion in the material before the Minister that in consideration of the lessee agreeing to the excision, the land claim under the Aboriginal Land Rights (Northern Territory) Act 1976 (C’wlth) (“Land Rights Act”)see pp21, 27, which had been pending over Beetaloo Station for many years, would be withdrawn.  I am told that Mr Munckton bought out the interests of various persons in Beetaloo Station, including the interests of Bessie Bathern and Clancy Bostock, the present applicants for a community living area at Lily Hole Creek.  Later, before Mr Munckton sold Beetaloo Station, I am told that there was lengthy litigation in which various persons tried to recover from him the interests which they had earlier sold to him.  In any event it appears that the Department and the Minister heard nothing further on any excision of Jingaloo from 1987 until the topic was raised with them again by the Northern Land Council on 16 November 1995.  Meanwhile, Mr Henwood conceded, improvements had been made at Jingaloo, and it had been occupied; see A.B. 129-131.  He submitted, however, that the occupants of Jingaloo during that period were in the legal category of trespassers.

	Mr Henwood noted that pursuant to s104(1) the Minister’s predecessor in office had referred the following 3 applications for separate community living areas on Beetaloo Station to a Tribunal on 17 February 1997: the applicants’ application of 19 March 1996 for Jingaloo; an application of 13 November 1995 by Clancy Bostock and Bessie Bathern for an area at Lily Hole Creek; and an application of 20 February 1996 by Mona and Michael Rennie for an area at Woonalyaria Waterhole.  In the course of referring these applications to the Tribunal the former Minister said:
“I have referred all three applications to the Tribunal as I am not convinced that multiple applications for living areas on any pastoral lease is in keeping with the spirit of the Memorandum of Agreement which states in part:-

“The primary intention is to provide secure tenure for those Aboriginal  groups in need, particularly for those Aboriginal groups presently or recently resident on pastoral leases.  There is no intention to allow for a flood of claims which may be seen as providing for a land rights approach to alienated land.”

I would also be pleased to receive the Tribunal’s specific comments on section 109(1)(b)(vi) of the Act, particularly with regard to the lessee’s proposal of providing one living area to accommodate all the applicants.”


The “Memorandum of Agreement” there referred to is the Memorandum of Agreement between the Commonwealth and the Northern Territory for the granting of community living areas in Northern Territory pastoral districts, which is scheduled to the Miscellaneous Acts Amendment (Aboriginal Community Living Areas) Act. 

	The applicants’ application of 19 March 1996 was supported by Mr Godilla’s  Statutory Declaration of 26 February 1996, in which he detailed the basis upon which he applied as an “applicant”; the contents of this Statutory Declaration constituted the whole of the evidence which the Minister had to satisfy him that Mr Godilla was an “applicant” within s92(1).  Mr Henwood submitted that the evidence was insufficient for this purpose; he contended that Mr Godilla’s residence on Beetaloo would have been as a trespasser.  In my opinion the evidence was sufficient to enable the Minister to satisfy himself that Mr Godilla was an applicant within the meaning of s92(1).  I accept that it is clear from the correspondence that the question of the status of the applicants as applicants in terms of s92(1), was clearly in issue;  I note that in such a situation a Minister may consider that a reference to a Tribunal is desirable.  That is a matter for the Minister.   For similar reasons, I consider that there was sufficient material before the Minister to enable him to conclude that Mr Raymond was an “applicant” within the meaning of s92(1).  In Mr Raymond’s case there was the additional fact that he was a traditional owner of land within the Murranji land trust area, a relevant matter for a Tribunal to have had regard to, pursuant to s109(1)(b)(vii).  

	As noted, the former Minister’s decision of 17 February 1997 under s104(1) was to refer the 3 applications to a Tribunal.  The solicitors for the 3 sets of applicants, the Northern Land Council, wrote to the Minister on 30 October 1997.  They reviewed what had occurred in relation to the application; they informed the Minister that since they had been notified that a Tribunal had been appointed they had “heard nothing”; they reflected the applicants’ concerns to develop the community; they noted that the newly appointed Minister might “bring with him a new approach to the processing of these applications”; and they enquired of him “how best to advise the applicants in this case”.  Importantly, a copy of this letter was not sent to the appellants or their solicitors by the Northern Land Council, or by the Minister.  This letter resulted in a memorandum to the Minister from his Department dated 27 November 1997.  This described the issue as the “inability to secure program funding to upgrade facilities at Jingaloo due to the lack of progress in securing title to the area.”  It then reviewed the background and proceeded to set out the “current situation”.  Jingaloo was described as a “established community” as to which it had been “only discovered in the latter part of 1995” that “title to the area had never been granted”.  It stated that the Jingaloo Aboriginal Corporation could not secure ATSIC funding “if there is no secure tenure over Jingaloo”.  It considered it “highly unlikely” that the Tribunal would make a recommendation under s109(1) “in the near future”.  It then proceeded to inform the Minister:
“There is provision under the Act for you to withdraw an application currently before the Tribunal for the purpose of approving it.  [This is a reference to s105A]. You may wish to consider this option, particularly with regard to the Jingaloo application, which the Department previously recommended should be approved.

Alternatively, letters to the Chairman of the Community Living Areas Tribunal, the Northern Land Council and the lessee’s solicitor [Mr Henwood] have also been prepared for your consideration in case you are of a mind to withdraw the Jingaloo application with a view to approving it.”


I note the use of the word “alternatively” is either wrong or superfluous.
It was recommended that the Minister sign these letters.  The Minister accepted the recommendation on 8 December 1997; his letter to Mr Henwood on 13 December 1997 stated, inter alia:
“I have decided to withdraw Messrs Godilla & Raymond’s application from the Tribunal pursuant to section 105A(1) of the Pastoral Land Act and approve it under section 105A(2) of the Act.

I have based this decision on the fact that Jingaloo has been an established community for over ten years and it is only due to an administrative oversight that title to the area was not formalised previously.” (emphasis added)


The Minister also wrote on 13 December 1997 to the Northern Land Council in similar vein, stating, inter alia, that the community at Jingaloo was “now being penalised for an administrative oversight in that title to the area was never formalised”.  The receipt of the Minister’s letter of 13 December 1997 was the first notification to Mr Henwood (or the appellant) that the application of 19 March 1996, referred to the Tribunal by the former Minister on 17 February 1997, had been withdrawn from the Tribunal.  

	Mr Henwood noted that the Department’s memorandum of 27 November 1997 had informed the Minister that his predecessor had initially accepted the Department’s recommendation that he approve the applications by Bostock and Bathern and Godilla and Raymond, before he enquired  “about the legalities of referring all 3 applications to the Tribunal for consideration of the lessee’s proposal of providing one living area for all the applicants.”  Mr Henwood pointed out that there was nothing in the papers disclosed which suggested that there had been any such “initial acceptance” by the Minister’s predecessor.

	Mr Henwood submitted that in its memorandum of 27 November 1997 the Department appeared to have accepted various propositions put by the applicants’ solicitors in their letter of 30 October 1997 without questioning them, and without referring them to the appellant for comment.  

The legislative provisions
	Part 8 of the Act (ss92-114) provides for Aboriginal community living areas.  For present purposes, s92(1) requires that an “applicant” must either have been “ordinarily resident” on Beetaloo Station since 1 January 1968, or “otherwise [have] an historical residential association” with that Station; in either case, the applicant must be able to “demonstrate a present need for a community living area for himself or herself.”

	Section 104(1) of the Act provides:
“Subject to this section the Minister shall, within 90 days after the expiration of the relevant period referred to in section 101(3) and (4), approve the application or refer it to the Tribunal together with any submissions received and such information, if any, as he or she thinks fit.”


The Tribunal is set up under ss105-109 as an investigative and recommendatory body.  It can be seen that the Minister cannot refuse an application under s104(1); he can either approve it, or refer it to a Tribunal.  Section 104(1) contains no guidance for the Minister as to the basis on which he is to decide to approve an application, or to refer it.  The “relevant period” referred to in s104(1), for present purposes, is 6 months after the applicants made their application on 19 March 1996.

	When an application is referred to a Tribunal, it is required to consider it and, under s109, if it is satisfied here that the excision of the area sought “will not unreasonably reduce the economic viability” of Beetaloo Station, after having had “regard to” a list of 10 matters specified in s109(1)(b) it recommends to the Minister either that there be an excision from the pastoral lease of land for a community living area, or that there be no excision.  If the Minister accepts a recommendation for an excision, a process is set in train under ss111-112 for the acquisition of the land.

The submissions on appeal
	Mr Henwood submitted first that there was no basis for the Minister to have decided to withdraw the application from the Tribunal.  I note that s105A leaves the question of withdrawal to the discretion of the Minister; it does not require him to state the basis on which he did so – though if he does state a basis the exercise of his discretion may be open to examination on the basis set out in House v The King (1936) 55 CLR 499 at pp504-505.  If his exercise of the discretion is found to be infected in the way spelled out in House (supra)  it may be dealt with under s112(3) for error of law pursuant to s112(1); see Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1985-86) 162 CLR 24 at 31, 39-42 and 55-56.  This presupposes that the subject matter, scope and purpose of the Act are such that there is some implied limitation on the factors to which the Minister may legitimately have regard in exercising power under s105A.  Mr Henwood submitted that in this case the Minister had erred in this way.  He gave his reasons in the passage emphasized from his letter of 13 December 1997, at pp7-8.   As to that passage Mr Henwood submitted that the statement that it had been an “administrative oversight” that title had not already been formalized was factually incorrect and, further, the Minister was wrong if he thought that the appellant was responsible for any such oversight.  Further, Mr Henwood submitted, the reference to the community being “penalised” in the corresponding letter of 13 December 1997 to the Northern Land Council (p8), was a reference to it being deprived of ATSIC funding in that financial year because it lacked title; Mr Henwood submitted that this was an irrelevant consideration.  

	Second, Mr Henwood submitted that the Minister had made an error of law in interpreting what was required of an “applicant” by the definition of that term in s92(1); or, if he had not erred in that way, he had erred in unreasonably treating the applicants has having met those requirements, despite there being no evidence, or no sufficient evidence, to establish that fact.

	Third, Mr Henwood submitted that even if the withdrawal under s105A was justified in the circumstances, the Minister was obliged to have afforded the appellant procedural fairness before withdrawing the reference, and he had failed to do so.  I note that the Minister’s decision to withdraw was made without any prior reference to the appellant; the Minister did not afford the appellant any opportunity to make submissions before he withdrew the application from the Tribunal. Mr Henwood also submitted that the Minister had not given any, or any adequate, reasons for that decision, the reasons he had stated in his letters of 13 December 1997 (pp7-8) being irrelevant; there was an obligation implied in the Act that he give reasons for a decision under s105A(1), just as there is an express obligation that he do so under s110(2).  His failure to do so meant that the proper inference to be drawn was that he had no reasons other than the irrelevant reasons which he had stated (pp7-8).

	Mr Henwood said that the appellant had 2 central concerns with the applicants’ application for Jingaloo:  the fact there was a land claim extant over the whole of Beetaloo Station under the Land Rights Act, which the appellant wanted to have withdrawn before the applications for community living areas were dealt with; and that consideration should be given to only 1 excision, not 3.  He also noted that Mr Raymond was a traditional owner of land in the Murranji Land Trust Area, a relevant matter for consideration under s109(1)(b)(vii).  Mr Henwood conceded that the existence of the outstanding land claim on Beetaloo Station was not one of the matters to which a Tribunal was required to “have regard to”, under s109(1)(b), but he submitted that its existence, and the refusal to withdraw it, were factors which the Minister could properly take into account in reaching his decision whether to accept a recommendation for an excision.  

	Mr Henwood submitted that the materials before the Minister, such as that at AB129-131 and 134, disclosed matters which required investigation; there was nothing to suggest that the Minister had in fact investigated them.  

	Mr Henwood submitted that a Departmental recommendation of January 1997 at AB197, prepared for the Minister’s predecessor, which was before the Minister before he made his decision to withdraw the reference to the Tribunal, contained some statements which were inaccurate and misleading; it reads:
“The following summary is provided for your consideration.

Option (a):	approve Bostock & Bathern’s and Godilla & Raymond’s
applications and refer Mona & Michael Rennie’s application to the Community Living Areas Tribunal.

Comment:	Bostock & Bathern and Godilla & Raymond are all
considered to be eligible applicants and the viability of the lease would not be affected by the granting of the application areas sought.  Provision of services to either area is not an issue.  In the absence of any real concerns under section 109(1)(b) of the Act these applications would normally be approved.  The lessee has failed to provide any substantial reasons in support of his objections.  You have previously acknowledged that withdrawal of the land claim over the whole of the lease is not a prerequisite to granting the living areas.  A number of pastoral properties throughout the Territory have multiple living areas. 

Mona Rennie owns a house in Elliott and cannot demonstrate a present need for a living area.

Option (b):	Approve Godilla & Raymond’s application at Jingaloo
and refer Bostock & Bathern’s and the Rennies’ applications to the Tribunal.

Comment:	Jingaloo has been an established community since a bore 
yielding a good potable water supply was drilled in 1985.  It was only discovered that there was no title to the area when ATSIC allocated S200,000 through the Regional Council for upgrading facilities in 1995.  Granting title to the area will enable the community to benefit from this grant.  

You could ask the Tribunal to consider the possibility of accommodating Bostock & Bathern on the Jingaloo application area.  The Tribunal would consider this application on its  own merits and more than likely, in the absence of any specific concerns identified under section 109(1)(b), would recommend the area at Lilyhole Creek be granted.  This view is based on the applicants undisputed eligibility and long term association with the area.  Granting the area would not adversely affect the economic viability of the lease.

Option (c):	Refer the three applications to the Tribunal based on the 
lessee’s proposal of granting one area subject to certain conditions.

Comment:	You are not required to provide a reason for referring an
application to the Tribunal.  However, all applications referred to date have generally been on the basis that the applicants are ineligible or for one or more specific reasons outlined in section 109(1)(b) of the Act.  The Department also agreed through the Joint Review Group to advise the Land Councils why applications are referred to the Tribunal.  The Tribunal would consider each application on its merits, obviously having regard to both parties submissions in making its recommendation. The land claim over Beetaloo is not a matter that the Tribunal should consider or have regard to in making its recommendation. 

Option (d):	Request additional information from the lessee.

Comment:	The 90 day period for you to consider these applications
has now expired.  Any request for additional information had to be made within this 90 day period.”


As to some of those matters Mr Henwood referred to his own letter to the former Minister of 10 November 1996 in which he said:
“We note that the Chairman [of the Northern Land Council] asserts that “the Lessee has not engaged in any negotiations” in the six month period ending on 18 September 1996.  Whilst it is the case that no face to face negotiations took place, there has been correspondence in relation to those matters.  In particular, by letter dated 2 August 1996 to your Department, a copy of which was forwarded to the Northern Land Council, we indicated that our client was prepared to negotiate living areas for the applicants Bostock & Bathern, and Raymond & Godilla, but that all three applications on Beetaloo Station should be accommodated within the one area.  Our client has doubts about the eligibility of the applicants, but to the extent that they are eligible our client believes there should be only one application to accommodate all of them.  It is submitted that multiple applications are inconsistent with the spirit and intent of the legislation.  These issues were dealt with in that correspondence.

Significantly, we received no response or further communications from the Northern Land Council, or formally from your Department, subsequent to that letter of 2 August 1996

There are a number of substantive issues involved in the various applications relating to Beetaloo Station, including legal issues as to eligibility, and the effect of the land claim which the NLC has refused to withdraw.  We respectfully suggest that it is inappropriate for you to consider the applications in any way other than to refer them to the Tribunal, and we ask that you now do so. 

We would be happy to expand on our reasons for suggesting the matter be referred to the Tribunal should you so require it, or indeed to discuss the matter further in conference should you consider such a course would be constructive. 

We await your further advices.”


	In support of these submissions, Mr Henwood referred me to what was said in Minister for Aboriginal  Affairs v Peko-Wallsend (1985-86) 162 CLR 24.  I note in particular the observations of Brennan J at 56:
“Apart from express provision, a statute may impliedly require the repository of a power in deciding on its exercise to have regard to certain considerations.  The subject-matter, scope and purpose of the statute must be considered to determine whether the repository is bound to have regard to any and what matters:  Water Conservation and Irrigation Commission (N.S.W.) v Browning (1947) 74 C.L.R. 492 at 505; Kioa v Minister for Immigration and Ethnic Affairs (1985) 159 C.L.R. 550 at 584, 594-595, 619.

… Section 11(1) [of the Land Rights Act] does not expressly prescribe the matters, if any, to which the Minister is bound to have regard.  If s11(1) stood alone, it could be implied that the Minister is bound to have regard to the advantage that would accrue to some persons by the making of a grant of land to a Land Trust and the detriment to others that might result from the making of the grant.  That is because the repository of the power ought not to exercise it without regard to the interests his decision is apt to affect.  An exercise of the power conferred by s11(1) is apt to affect, advantageously or detrimentally, the interests of persons who wish to have access to, or possession or use or ownership of, the land.” 
(emphasis added)


Mr Henwood submitted that, similarly, in this case, the Minister ought not to have exercised his powers under s105A “without regard to the interests his decision is apt to effect”.  

	It will be recalled that the document which ultimately led to the withdrawal under s105A, was the letter from the Northern Land Council of 30 October 1997 of which the appellant had not been made aware.  In Peko-Wallsend (supra)  Brennan J dealt at 58-59 with “the effect of ex parte communications on administrative procedures”.  After referring to Errington v Minister of Health (1935) 1 KB 249 at 272-3 per Maugham LJ, his Honour said at 59:
“… the Minister is bound to give the parties to the controversy a fair opportunity for correcting or contradicting any relevant statement prejudicial to their view: per Lord Loreburn L.C. in Board of Education v Rice [1911] A.C., at p182.  The principle laid down in Errington does not depend on a statutory prohibition against taking account of information that is not contained in the report of an inquiry; it depends on the tendency of an ex parte communication to affect adversely the interests of another party. … 

It is well established that the basis of the Errington principle is the requirement of natural justice. …”. (emphasis added)


At 60 his Honour said:
“A decision-maker is entitled to take into consideration relevant information contained in an ex parte communication and any response by the other party; he is not entitled to take such information into consideration without giving the other party an opportunity to respond … he cannot take that information into account unless he gives the parties whose interests might be affected an opportunity for correcting or contradicting it. …  he can give a more informal opportunity by seeking the other parties’ response by letter.  A fair opportunity to deal with information can be given without resort to the procedures employed by courts of law.” (emphasis in original)


At 66 his Honour said:
“Reliance on the departmental appreciation is not tantamount to an impermissible delegation of ministerial function.  A Minister may retain his power to make a decision while relying on his Department to draw his attention to salient facts.  But if his Department fails to do so, and the validity of the Minister’s decision depends upon his having had regard to the salient facts, his ignorance of the facts does not protect the decision.  The Parliament can be taken to intend that the Minister will retain control of the process of decision-making while being assisted to make the decision by departmental analysis, evaluation and precis of the material relevant to that decision.

… the Minister cannot be regarded in his exercise of the power as unaware of information possessed by his Department.”


	Mr Henwood submitted that the Minister should have considered the question whether the 3 applications should result in 1 living area or 3, pursuant to s109(1)(b)(vi); he had failed to do so.  Further, there was no suggestion that the question of the cost of providing services to the land the subject of the application, had been considered; I note that that submission is factually incorrect – see p13.

	On the question of the need for the Minister to extend to the appellant procedural fairness when withdrawing the reference under s105A(1), Mr Henwood also relied on Kioa v West (1985) 159 CLR 550, at 582 and 584 per Mason J:
582	“It is a fundamental rule of the common law doctrine of natural justice 
expressed in traditional terms that, generally speaking, when an order is to be made which will deprive a person of some right or interest or the legitimate expectation of a benefit, he is entitled to know the case sought to be made against him and to be given an opportunity of replying to it …  The reference to “right or interest” in this formulation must be understood as relating to personal  liberty, status, preservation or livelihood and reputation, as well as to proprietary rights and interests.”

584	“The law has now developed to a point where it may be accepted that 
there is a common law duty to act fairly, in the sense of according procedural fairness, in the making of administrative decisions which affect rights, interests and legitimate expectations, subject only to the clear manifestation of a contrary statutory intention.  …

Where the decision in question is one for which provision is made by statute, the application and content of the doctrine of natural justice or the duty to act fairly depends to a large extent on the construction of the statute.” (emphasis added)


At 585 his Honour said:
“When the doctrine of natural justice or the duty to act fairly in its application to administrative decision-making is so understood, the need for a strong manifestation of contrary statutory intention in order for it to be excluded becomes apparent.  The critical question in most cases is not whether the principle of natural justice apply.  It is what does the duty to act fairly require in the circumstances of the particular case?” 
(emphasis added)


Against that background, Mr Henwood submitted that before deciding to withdraw the application from the Tribunal and approve it, the Minister had to give the appellant an opportunity to make submissions to him, the appellant having been placed by the Minister’s predecessor in a position where it could make submissions to the Tribunal.

	Ms Kelly of counsel for the Minister limited her submissions to the powers and functions of the Minister under the Act; for example, she made submissions as to the nature and extent of any duty to give a person an opportunity to be heard before a decision is made under s105A(1), or to give reasons for such a decision.
	
	Ms Kelly conceded that the Minister is obliged to accord procedural fairness; what that entails is variable, depending to a large extent on the nature of the Act.  I accept that; see, for example, Russell v Duke of Norfolk [1949] 1 All ER 109 at 118, per Tucker LJ.

	Ms Kelly submitted that there was no requirement for the Minister to give a party a hearing, before making a decision to withdraw a reference under s105A; and there is no duty to inform a party that the Minister is about to make such a decision, or to invite submissions in relation to it.  This was because of the scheme of the Act, which set out in some detail the rights of the parties.  By necessary implication from that scheme, the exercise of power under s105A did not entail the requirements of procedural fairness which had been asserted by Mr Henwood.  The opportunity for the appellant to put its case was provided for under s102(2), which limits the time within which he may do so.  The appellant should have put its case within that time limit, and had not done so; it therefore had no grounds to complain, since the Minister by withdrawing the application in order to approve it (as required by s105A(2)) was doing no more than he could have done under s104(1).  The Act contemplates in s105A that the Minister can change his mind about referring an application to a Tribunal; to allow further submissions on the exercise of power under s105A, would not accord with the time limits on submissions imposed by s102(2).  The Act was not silent on the extent of the parties’ right to be heard; it was very specific, and hence the present situation fell within that described by Barwick CJ in Twist v Randwick Municipal Council (1976) 136 CLR 106 at 110.  The Court could not infer any further right to be heard under s105A.  

	Ms Kelly submitted that the Minister was not required to take into account all of the matters set out in s109(1)(b), although he is not precluded from taking those and other relevant considerations into account, when making a decision under either s104(1) or s105A.  If he had been required to take the s109(1)(b) matters into account, the Act would have explicitly said so.  

	Ms Kelly took me through the provisions of the Act. She accepted that the Minister was required to take into account only considerations which were relevant to his decision; but he had a very broad discretion in that regard – “great latitude” as it was put in Giris Pty Ltd v Federal Commissioner of Taxation (1968-69) 119 CLR 365 at 384.  I accept that Giris shows that in deciding whether a consideration was relevant or irrelevant, the policy and purpose of the Act have to be examined; the other authorities referred to by Ms Kelly are to the same general effect.  

	Section 92(1) of the Act lays down as a threshold requirement that an applicant must satisfy the Minister that he has a “present need” for a community living area; so the Minister has to examine that aspect.  I accept Ms Kelly’s submissions on this point:  the Minister may take account of the matters set out in s109(1)(b) when reaching a decision under s104(1) or s105A(1), but he is not required to do so – he has a wide discretionary power.

	Ms Kelly rightly conceded that the fact that Mr Raymond was a traditional owner of land in the Murranji Land Trust Area was a relevant consideration.  It had been referred to by officers of the Department.  Ms Kelly conceded that the Minister’s discretionary decision-making function is a central feature of the scheme of the Act, and its exercise entailed (as a relevant consideration) consideration of the benefits for an applicant whose application is approved, and of the detriment that persons such as the appellant may suffer from any such excision.  Ms Kelly submitted that the statutory scheme of the Act is very different to that of the Land Rights Act; I accept that it is quite different.  She submitted that provided Departmental officers had taken account of a relevant consideration – such as Mr Raymond being a traditional owner of other lands – it did not have to be shown that the Minister personally considered that matter.  As to that, I consider that all relevant matters brought to the attention of the Department must be brought to the attention of the Minister, if his ultimate decision is not to be open to the risk of vitiation due to failure to take into account a relevant consideration.  It is insufficient that relevant considerations be taken into account only by Departmental officers, when briefing the Minister.  The decision-making power of the Minister under the Act is not one, in my opinion, in which he may act through a duly authorised officer; cf Peko-Wallsend  (supra)  at 37-38. As to the fact of Mr Raymond being a traditional owner of other lands, I am satisfied that that fact was brought to the Minister’s attention before he made his decision under s105A(1).  

	Ms Kelly submitted that the Minister did not have to give reasons for his decision under s105A(1); I accept that – see Public Service Board of New South Wales v Osmond (1985-86) 63 ALR 559 at 563, per Gibbs CJ.  

	Mr Southwood of counsel for the applicants adopted Ms Kelly’s submissions as regards the structure of the Act, but not the concessions which she made.  

	He submitted that the applicants had a very strong case for an excision, noting that there was an established community at Jingaloo.  I consider that the strength of the case is a question for the Minister.

	Mr Southwood submitted that no error by the Minister had been demonstrated, in substance or as a matter of procedure.  As to procedural fairness, he submitted that the appellant had no clear entitlement to be heard on the issue raised by s105A(1); and, if it had such an entitlement, it did not give rise to appealable error on the facts of this case.  In that regard he relied on Escobar v Spindaleri (1986) 7 NSWLR 51, and Stead v State Government Insurance Commission (1986) 60 ALJR 662.  In Escobar (supra)  Kirby P said at 57-58:
“But should the Court deny relief to the appellant in the circumstances?  The first issue here is whether the challenge brought amounts to a challenge on a point of law. Relevantly, only such a challenge will attract the jurisdiction of the Court.  The case was conducted on the basis that the denial of natural justice to the appellant would amount to an error of law.  I approach the appeal on that basis.

Can it be said that the Court should not intervene because no real injustice was occasioned to the appellant by the failure to allow his counsel the opportunity of address?  A scrutiny of the reasons later given by the trial judge would certainly justify the award for the respondent which followed.  As has been said, those reasons would not normally attract the intervention of the Court.  However, against these grounds for refusing relief two considerations must be weighed. The first is that, by persuasion, properly considered, the mind of the trial judge might have been altered.  He could, perhaps, have been persuaded upon those points which subsequently, without the benefit of such persuasion, he found adversely to the appellant.  More importantly, the decision he reached amounts, on its face, to a decision apparently arrived at without the proper observance of the normal procedures followed in our courts before adverse conclusions are finally arrived at.  It is not only the appellant who has an interest in securing justice in the court.  There is a public interest in the manifest performance of the court’s function in a proper and regular fashion.  The importance of having a fair trial at which a party can put his case properly before the judge was stressed by the English Court of Appeal in Jones v National Coal Board [1957] 2 QB 55 at 67.  This attribute of the administration of justice was recently emphasised by the High Court of Australia in Stead v State Government Insurance Commission (1986) 60 ALJR 662 at 663-664; 67 ALR 21 at 23.  It cannot be said with assurance that a dialogue between the trial judge and counsel would have had no effect upon the decision of the trial judge in this case. To so conclude would be to deny common experience in the courts and the value which is attached to oral argument and persuasion.  In Stead, the High Court (Mason, Wilson, Brennan, Deane and Dawson JJ) observed (at 664; 24):

“… Not every departure from the rules of natural justice at a trial will entitle the aggrieved party to a new trial.  By way of illustration, if all that happened at a trial was that a party was denied the opportunity of making submissions on a question of law, when, in the opinion of the appellate court, the question of law must clearly be answered unfavourable to the aggrieved party, it would be futile to order a new trial.

Where, however, the denial of natural justice affects the entitlement of a party to make submissions on an issue of fact, especially when the issue is whether the evidence of a particular witness should be accepted, it is more difficult for a court of appeal to conclude that compliance with the requirements of natural justice could have made no difference.”

In the present case there were real issues of fact to be resolved as to the credit of witnesses and the conclusions to be derived from adverse decisions on their credit.  It was thus inappropriate and unjust to proceed to a conclusion in this case without affording a full opportunity for argument.  Yet this is what the trial judge did.  The impertinent observation by counsel inviting the trial judge to do what he like was no justification for his Honour’s acceptance of that invitation.  The proper course to have followed, in the circumstances, was to have invited argument.  By failing to do so, a breach of a basic requirement of natural justice occurred in this case.” (emphasis added)


	Against that background, Mr Southwood submitted that what were advanced by the appellant as relevant issues were essentially matters of law, which in general should be resolved in the applicants’ favour.  He specified those issues as the existence of a claim under the Land Rights Act over Beetaloo Station, and whether there should only be one community living area.  I accept the submission as to the first matter, but reject it in relation to the latter.  The question is one of “should”, not “could”.

	Mr Southwood submitted that the grant of an application under the Act did not involve a significant loss of rights in the lessee.  That submission cannot be accepted, in the broad.  Whether or not that would be the result here, seems clearly to be one of the topics with which the Act is concerned.  

	Mr Southwood submitted that it is only where the Minister is contemplating rejecting an application, that he would refer it to a Tribunal under s104(1).  I do not accept that.  Clearly enough, on consideration, a Minister may require further investigation of the matters placed before him, and the Tribunal is the appropriate statutory machinery to do so.

	It seems clear that Mr Southwood is correct in saying that the Act does not contemplate that there can only be one excision of a community living area from a particular pastoral lease.  Whether there should be only one excision in a particular case is a matter for consideration on the facts of the particular case.

	Mr Southwood submitted that the Minister’s essential task is to address the criteria set out in the definition of “applicant” in s92(1).  I do not consider that this is necessarily so.  It all depends on the facts of the particular case.  A Minister may well take into account a great variety of matters, in reaching a decision to approve an application.  One would normally expect applications which he considers require investigation, to be referred to a Tribunal.

	Mr Southwood submitted that ordinarily a pastoralist should address the matters set out at s109.  I agree that that would appear to be a logical approach. Mr Southwood laid stress on the fact that the appellant had not sought to raise those matters before the Minister in the 6-month period provided for in s101(3), as going to the reasonableness of the Minister’s decision to approve the application.  Again I consider that much depends on the particular case.  Here, it was also a fact that the Minister’s predecessor had referred the application to a Tribunal under s104(1); that gave rise to new statutory procedural rights in the appellant.  The reasonableness of the Minister’s decision to act under s105A and to grant the application, cannot be considered in isolation from the fact that there was a reference, and what the Act provides in relation to applications so referred. 

	Mr Southwood submitted that the “primary” entitlement of the appellant was to make his submissions within the 6-month period in s101(3).  I do not accept that the appellant does not have similar and valuable rights to make out its case before a Tribunal, once the application is referred to a Tribunal under s104(1).

	Mr Southwood usefully divided some of the materials before me into 2 bundles: Mr Henwood’s letters to the former Minister commencing 6 December 1995, and materials relating to the Minister’s deliberations before he decided to withdraw and approve the application under s105A(1), on 13 December 1997.  I have examined these bundles.  The appellant does not seek to spell out its concerns in any detail to the Minister though it raises them.  Clearly it wanted to have the land claim over the whole of Beetaloo Station withdrawn, as a condition of negotiating an agreement for the excision of Jingaloo.  It is clear that the withdrawal of the land claim was not a relevant consideration for the Minister, when deciding whether or not to approve the application.  A withdrawal of a land claim over land applied for under the Act is a necessary prerequisite to the grant of it - see s67A of the Land Rights Act – but that is a separate issue.

	Mr Southwood submitted that in light of the material from Mr Henwood the Minister’s predecessor’s decision to refer to the Tribunal under s104(1) was bad in law; I do not accept that submission, because I consider that a Minister has wide discretionary powers as to how to approach his function under s104(1).  

	Mr Southwood submitted that the appeal against the Minister’s decision under s105A should not be upheld because, in the light of what those documents disclosed, the Minister had not acted unreasonably and unfairly, and had not made an error of law which should result in the appeal being upheld.  Stead (supra)  makes it clear that a new trial will not be ordered if a properly conducted trial could not possibly have resulted in a different order from that made at the first trial where error occurred; see p24.  Applying the principles set out in Stead at 664, I do not consider that it can be said that the result of the investigatory and recommendatory process by the Tribunal could not possibly have resulted in a different decision than that made by the Minister under s105A(2).  As Stead recognises at 664, where a denial of procedural fairness affects the entitlement of a party to make submissions on an issue of fact, it is more difficult to conclude that compliance with procedural fairness could have made no difference; see p24.

	As to the other bundle of documents, those relating to the Minister’s decision of 13 December 1997, I accept Mr Southwood’s submissions that the root of the Minister’s decision is consistent with his being satisfied on the issues of residency and needs.

	Mr Southwood submitted that an analysis of the documents disclosed that the Minister’s decision under s105A(2) was consistent with the primary aims of the Act; that it was a sensible and reasonable decision, while nothing of substance has been advanced by the appellant to indicate that it may have suffered an injustice as a result of not being afforded procedural fairness.  It followed, in his submission, that the appeal should be dismissed.  

Conclusions
	I do not accept the respondents’ submissions that in the circumstances of this case the Minister was not obliged by the principles of procedural fairness to inform the parties that he proposed to withdraw the application from the Tribunal and approve it, and to afford them an opportunity to make submissions in relation to that course of action.  Further, a copy of the Northern Land Council’s letter of 30 October 1997 should have been forwarded as of course to the appellant’s solicitors.  No doubt the appellant took a risk in not spelling out its case in detail to the Minister’s predecessor in office, but on that Minister referring the application to the Tribunal, he created by his act a reasonable expectation and belief in the appellant that the statutory procedure which the Minister had thereby set in train would be followed.  This entailed, as a corollary, a belief in the appellant that it could make submissions to that Tribunal, as contemplated by s106(3).  I consider that the Minister could not change the ground rules which his predecessor had lawfully established, without giving prior notice of his intention to do so to the appellant, and hearing from it.

	Accordingly, I decide this appeal on the ground that in the circumstances the Minister was bound to accord procedural fairness to the appellant, before acting under s105A, and failed to do so.  That failure constitutes an error of law in terms of s112(1)(a) and, in the circumstances, an error of law which leads to a need to reverse the 2 decisions of the Minister under s105A.  It is of course still open to the Minister to consider acting under s105A; that is entirely a matter for him.  If the application remains with the Tribunal, where it presently is, it is clearly desirable that the Tribunal proceed very promptly in its consideration of that application.

Orders
	Appeal upheld; decisions of the Minister of 13 December 1997, reversed.

_____________________

