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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN
137 of 1995				BETWEEN:
						TAPGNUK and ORS
							Plaintiffs
						and
						NORTHERN LAND COUNCIL

MASTER COULEHAN: REASONS FOR DECISION
(Delivered 16 November 1995)

The plaintiffs claim to be representatives of the traditional owners of an area of land comprised in the Daly River (Malak Malak) Land Trust which land was granted to the Trust on the recommendation of the Aboriginal Land Commissioner.

It appears from the affidavit of Albert Myoung sworn on 24 July 1995 that other aboriginals, known as the "Kamu", also claim to be traditional owners of part of the land.

It is alleged that the defendant has declined to adopt the findings of the Aboriginal Land Commissioner and has purported to determine who are the traditional owners of the land.

The plaintiffs seek declarations that the findings of the Aboriginal Land Commissioner are binding on the defendant and that the defendant is obliged to act on the basis that they are the traditional owners of the land.

Arthur Que Noy and others seek to be joined as defendants pursuant to O.9.06(b) which reads as follows:-
		
		"At any stage of a proceeding the Court may order 	that -

	(a) ...

	(b) 	any of the following persons be added as a 
		party

	 		(i)	a person who ought to have been joined as a 		party or whose presence before the Court is 		necessary to ensure that all questions in the 		proceeding are effectually and completely 		determined and adjudicated on; or
			(ii)	a person between whom and a party to the 			proceeding there may exist a question arising 		out of, or relating to or connected with, a 		claim in the proceeding which it is just and 		convenient to determine as between that 			person and that party as well as between the 		parties to the proceeding;"

They rely on the affidavit of Arthur Que Noy sworn on 19 September 1995.   The plaintiffs object to a number of paragraphs both on general and specific grounds.

Generally it is argued that paragraphs 6-36 are irrelevant.   It is said that they relate to matters which occurred prior to the decision of the Aboriginal Land Commissioner, going to the validity of his decision, and matters which have occurred since which do not relate directly to the issues raised by this application.

I consider that these paragraphs are generally relevant to explain the role of the Kamu in the dispute between the plaintiffs and the defendant and their interest in this proceeding and are also relevant to any discretion to be exercised pursuant to O.9.06(b)(ii).

It is convenient to deal with specific objections separately.


Paragraph 6.   In this paragraph the deponent deposes, inter alia, that "... I and other members of the Kamu people made a series of representations to the Northern Land Council expressing concern ..."   The plaintiffs object to this statement insofar as it comprises representations made by other persons.   This may be objectionable on the grounds that it is hearsay and the requirements of O.43.03(2) have not been satisfied. It is not clear whether the deponent was present at the time the representations made by others were made. I consider this objection to be well founded and the words "and other members of the Kamu people" are struck out.

Paragraph 7.   The words "and other members of the Kamu people" are struck out for the same reason.

Paragraph 8.   This refers to the nomination of certain Kamu by the defendant to the Daly River (Malak Malak) Land Trust in 1986.   The plaintiffs argue that this is irrelevant as not going to any matter in dispute. I consider that this evidence may support the assertions of the Kamu as to their interest in the land and is relevant.

Paragraph 9.   This refers to a letter from the Bureau of the Northern Land Council acknowledging that the Kamu people had "traditional ties" to country in the Daly River region.   The deponent asserts that this is an acknowledgement by the defendant.   The plaintiffs draw a distinction between the defendant and the Bureau of the Northern Land Council.   It is also deposed that the letter relates to "the" country which is not necessarily the case.   There was no explanation as to what difference there may be between the defendant and the Bureau of the Northern Land Council.   I consider that this objection goes to weight only and the paragraph will be admitted, except that the word "the" in the third line where it appears before the word "country" is struck out.

Paragraph 10.   The deponent purports to have a belief as to information given to him by his solicitor, who has perused "the Northern Land Council file".   I do not consider that this adequately sets out the grounds for his belief (see National Westminster Finance Aust. Ltd v Rowe (1992) 1 TAS.R 161, 166).   This paragraph is struck out.   For the same reason paragraphs 12, 14, 15, 17, 26, 27 and 31 are also struck out.
Paragraph 11.   The plaintiffs object to the interpretation placed on the words of Albert Myoung by the deponent.   I consider that this objection is well founded and the fourth sentence is struck out.  The plaintiffs also object to the annexed documents which purport to relate to a meeting convened by the defendant at Wooliana in 1986.    Annexure AQN"2" is a memorandum signed by R. Woodroffe, who was said to be at the meeting. The deponent deposes that it details the matters discussed at the meeting.    AQN"3" purports to be a document acknowledging the traditional ownership of the Kamu to certain land signed by Malak Malak traditional owners.   I consider both those documents to be relevant and admissible for the purposes of this application.

Paragraph 13.   This refers to a meeting at which a document relating to the dispute between the Malak Malak and Kamu was signed   It was objected to as irrelevant. I consider it relevant to the interests of the Kamu in this proceeding and to the issues raised in this application.

Paragraph 16.  This is objected to on the basis of relevance.  It appears to be argument only and is struck out.

Paragraphs 18 and 19.  These relate to BTEC payments to Kamu people and nomination to the Land Trust.  This may be relevant to their assertions as to interest in the land and relevant to their application to be joined.

Paragraph 20.  Annexed to this paragraph is a letter from the defendant to the applicants' solicitors.   It relates to an alleged agreement between the Malak Malak and the Kamu and is relevant to the applicants' assertions as to their interest in the land.  It is marked "without prejudice" and is objected to on this basis.  However, it does not appear to relate to any negotiations and is not properly a without prejudice communication.  It is admitted.

Paragraph 21.  This refers to the appointment of Kamu people to the Land Trust and is relevant to their assertions of interest in the land.

Paragraphs 26-36.  These paragraphs are objected to because they relate to the process of dispute resolution between the parties.  I consider this to be relevant to the assertions of interest by the applicants.  It is also relevant to any discretion to be exercised pursuant to O.9.06(b)(ii).

Paragraph 38.  The deponent deposes as to his belief that the defendant is not able to represent the interests of the applicants in this proceeding.  It is in the nature of argument and is struck out.

Paragraph 39.   An assertion by the deponent as to the need for the applicants to be represented.   This is argument and is struck out.




The applicants also seek to rely on an affidavit of Martin Patrick Hardie sworn on 24 October 1995.  There are a number of objections.

Paragraphs 3-9 (inclusive) are objected to on the grounds of hearsay.  The deponent refers to documents comprising correspondence between solicitors and the defendant and internal documents of the defendant.   He purports to rely on information apparently contained in those documents and interpret their effect.   These paragraphs are inadmissible for the reasons given in relation to paragraph 10 of the affidavit of Arthur Que Noy and are struck out.

Paragraphs 10-18 (inclusive).  These are objected to on the basis that they relate to the continuing dispute resolution process and are irrelevant.  I consider that they are relevant to explain the interest of the Kamu in these proceedings and to the exercise of discretion pursuant to O.9.06(b)(ii).

The applicants rely on the second part of O.9.06(b) (i) and say that the applicants "...presence before the Court is necessary to ensure that all questions in the proceeding are effectually and completely determined and adjudicated upon."

The broad question in the proceeding is whether the defendant is bound to act in accordance with the recommendations of the Aboriginal Land Commissioner. I understand from the nature of the evidence and the arguments advanced on behalf of the applicants that they may seek to challenge his findings and the right of the plaintiffs to rely upon them.  However, this has not been clarified and it is necessary that this application be dealt with on the basis of the declarations sought by the plaintiffs.

The question as to whether the meaning of the words in O.9.06(b)(i) should be widely or narrowly interpreted has been resolved in favour of a narrow interpretation (see Vandervell Trustees Ltd v White and Ors (1971) A.C. 912, Foxe v Brown 58 ALR 542 and Australian Tape Manufacturers Association Ltd and Ors v Commonwealth of Australia 94 ALR 641).

However, there is authority which suggests that the presence before the Court of a person whose legal rights are directly affected may be necessary for an effective and complete adjudication of questions in the proceeding. (See Bradvica v Radulovic (1975) VR 434, 445-6 and Foxe v Brown p.545).  As it is open to the applicants to institute proceedings for similar relief, it is difficult to conceive how the questions in this proceeding may be effectively and completely adjudicated in their absence.

This application may also be resolved on the basis of O.9.06(b)(ii).  The relief sought by the plaintiffs would, if granted, directly affect the legal rights of the applicants.  It is just that they be given an opportunity to be heard and, on the issues raised by the plaintiffs, it is convenient that they be joined.

I order that the applicants be joined as defendants in this proceeding.

The applicants do not wish to pursue the other orders sought in the summons as part of this application.

