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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 138/93 (9315534) FORMTEXT 
		BETWEEN:
		RICHARD WHITE
			Plaintiff

		PINK BATTS INSULATION P/L
		formerly known as DIVIC P/L
		formerly known as DIMET 
		CORROSION PREVENTION P/L
			First Defendant

		AND:

		COMMERCIAL UNION
		ASSURANCE COMPANY OF
	AUSTRALIA LIMITED
			Second Defendant


CORAM:	THOMAS J


REASONS FOR JUDGMENT

(Delivered 21 July 1998)

	This is an application by the plaintiff to amend his Statement of Claim.  The application is opposed by the first defendant.  At the commencement of the hearing of the application, Mr Morris, counsel for the second defendant, advised the Court that the second defendant did not wish to be heard in respect of the application.  Mr Morris sought and was granted leave to withdraw.
	The brief background to this matter is as follows:

	The plaintiff commenced proceedings by writ dated 12 August 1993 and in a Statement of Claim dated 19 May 1994 made a claim for damages.  The plaintiff alleges he was employed by the first defendant as a labourer’s assistant and sandblaster on a part time basis between May 1971 until December 1972 and thereafter on a full time basis until approximately August 1974.  He claims that as a result of this employment he has developed silicosis and/or emphysema and/or chronic air flow limitation.  In an affidavit sworn 7 June 1995 the plaintiff deposes to the fact that the delay in issuing proceedings has been because of the slow onset of his physical condition which gives rise to the claim.

	The plaintiff obtained an order for leave from this Court to join the second defendant as a party to these proceedings.

	The plaintiff filed a Further Amended Statement of Claim on 29 April 1998.

	The present application by Mr Farquhar on behalf of the plaintiff is to amend this Further Amended Statement of Claim by adding a new paragraph 8A as annexed to an affdavit of David Farquhar sworn 29 April 1998 which reads as follows:

“8A.	Between May 1971 and August 1974 the first defendant dominated, directed and controlled the operations of Dimet Contracting Pty Ltd so as to have the necessary relationship of proximity to the plaintiff so as to be liable and responsible at law for that company’s negligent acts and omissions as are set out in paragraph 10 hereof and as such owes the duties to the plaintiff as are set out therein and is liable and responsible for the breaches of duty set out in paragraph 19 hereof:

Particulars of the First Defendant’s Domination, Direction and Control of Dimet Contracting Pty Ltd

Dimet Contracting:

(i)	at all material times was a wholly owned subsidiary of the first defendant;

(ii)	between 1972 and 1974 had some directors in common with the first defendant;

(iii)	freely interchanged managerial and supervisory staff with the first defendant;

(iv)	had sand blasting contracts organised for it by the first defendant;

(v)	was dependent on the overall direction and instruction of the first defendant and its management and in particular as to its employment and promotion policies;

(vi)	was extensively engaged in the preparation of surfaces and the subsequent application to those surfaces of the industrial coatings supplied by the first defendant;

(vii)	was subject to the specific directions of the first defendant as to the preparation of surfaces and the subsequent application of their coatings to the surfaces.  Such direction included directions as to the use of sand in sand blasting of surfaces to receive the first defendant’s industrial coatings thereon;

(viii)was actively engaged in the promotion of the first defendant’s business including the sale of industrial coatings for application to surfaces prepared for application by sand blasting;

(ix)	received instruction, information and direction from the first defendant as to safety measures and practices to be observed in the preparation of surfaces for the application of the first defendant’s industrial coatings;

(x)	had an interlocking management and supervisory structure with the first defendant which from time to time directed its workers including the plaintiff in the proper performance of their sand blasting duties;

(xi)	had common accountants and insurers with the first defendant;

(xii)	was dependent upon the first defendant for its capital requirements and its technical expertise.”

	This Court has the discretionary power to amend the Statement of Claim for the purpose of determining the real question in controversy between the parties to a proceeding, Order 36.01 Supreme Court Rules of the Northern Territory.

	Mr Farquhar sought to rely on a decision of the Court of Appeal in New South Wales being the matter of CSR Limited v Norman Wren (unreported) CA 40518/97 delivered 18 December 1997.  In this decision the Court of Appeal dismissed an appeal from a judge of the Dust Diseases Tribunal in which the appellant (CSR), the holding company of the respondent’s employer, Asbestos Products Pty Ltd (AP), was held tortiously liable for the respondent’s (Mr Wren’s) asbestos caused mesothelioma.  In their decision, Beazley and Stein JJA stated that (p29):

“In our opinion, given the fact that the whole of management staff, who had responsibility for the operational aspects of AP’s enterprise, and therefore the conditions in which Mr Wren worked, were CSR staff, CSR had a duty directly to Mr Wren and that duty was co-extensive with that owed by an employer to an employee.

There are no policy considerations which require that this duty be modified or abrogated.  To impose a duty of care on CSR in the circumstances of this case is not to expose it to liability ‘in an indeterminate amount for an indeterminate time to an indeterminate class’.  It is to expose it to liability (assuming breach) to those who worked in the factory at Alexandria, whether employed by AP or CSR.  To so formulate the duty immediately demonstrates that it is the exact same duty which CSR already owed to its own employees who worked at AP.  It is readily apparent, therefore, that the imposition of a duty so formulated will not frustrate or restrict commercial activity.  Nor does it emasculate other bodies of legal doctrine: see Hill v Van Erp per Dawson J at 501.  In particular, it does not do any violence to the principles of corporations law enshrined in Salomon v Salomon & Co Ltd [1897] AC 22.  To the extent that AP entered into contracts or engaged in other activity calling into play legal relations, it, AP, incurred its own legal liability.  The reason CSR is liable in the circumstances here is because it brought itself into a relationship with the employees of AP by placing its staff in the role of management at AP.”

	Counsel for the first defendant states that the proposed amendment pleads a new cause of action which could not be successful (Briggs v James Hardie & Co Pty Ltd & Ors (1989) 7 ACLC 841), and should not be allowed.  Mr Hebron, on behalf of the first defendant, argues the plaintiff must show either that:

	a)	the subsidiary company is so dominated by its parent that it can be said to have no separate existence and is a mere conduit for its parent; or

	b)	the company was incorporated by the parent for the purpose of perpetrating a fraud or otherwise to circumvent the law.

	I do not agree with this submission.  I consider the proposed amendment with the particulars raises at least an arguable case and that is all the plaintiff is required to do at this time (Woodhead Australia (South Australia) Pty Ltd v The Paspalis Group of Companies & Anor (1991) 103 FLR 12).  See also Abela v Giew (1964) 81 NSW (WN) Pt 1 344 Taylor J at 345:

“If a party satisfies the court that he genuinely desires to amend his pleadings so as to modify or alter an existing claim or defence or to introduce a new claim or defence he should be permitted to do so subject to proper terms unless the proposed amendment is obviously futile or to cause substantial injustice which cannot be compensated for.”

	I accept the submission made by Mr Farquhar on behalf of the plaintiff that the plaintiff is not suing a new party or stating a new cause of action, rather it clarifies the duty owed by the first defendant to the plaintiff.  The cause of action is damages for negligence.  The proposed amendment does not establish a new cause of action but rather clarifies the plaintiff’s argument that there is a relationship of proximity between the first defendant and Dimet Contracting Pty Ltd.

	The plaintiff bears the onus of persuading the Court that the amendment would not cause any injustice which would outweigh the consideration that the amendment is necessary (Moore v TWT Ltd (1991) 105 FLR 350).

	In this matter I consider the importance of allowing the amendment for the purpose of determining the real question in controversy between the parties to the proceeding outweighs the prejudice to the defendants by allowing the amendment.

	Both the plaintiff and the defendants have difficulties in the presentation of evidence at trial because of the lengthy period of time between the alleged cause of action and the issuing of proceedings.  I ruled at the commencement of the application that I would receive an affidavit from Mr Hebron sworn 8 July 1998.  In this affidavit Mr Hebron deposes to the difficulties he has experienced in investigating this matter on behalf of the first defendant in two main areas.  The first being in locating the whereabouts of persons who were directors of Dimet Corrosion Pty Ltd and Dimet Contracting Pty Ltd throughout 1971 to 1974.  The second area is whether Dimet Corrosion Pty Ltd, the first defendant herein, had a policy of insurance pursuant to which it could make a claim and which would cover it for the damages of the kind now being alleged by the plaintiff against the first defendant in the proposed amendment to the Statement of Claim.

	I accept the matters set out in the affidavit of Mr Hebron and accept that there is a prejudice to the first defendant as a consequence of the time lapse since the alleged cause of action.

	Mr Hebron submits that if the Court does grant the application to amend then it should be on the condition (1) that the proposed amendment take effect from the date of this order and (2) that paragraph 22 of the Amended Statement of Claim also be amended to separately seek an extension of time in relation to the cause of action pleaded as paragraph 8A, and he referred me to the decisions of Yamamori (Hong Kong) Limited v Clark & Others (unreported) Kearney J 14 December 1994 and White v Eurocycle Pty Ltd & Others (1995) 64 SASR 461.

	These cases are distinguishable in that the former involved an application to join another party as a defendant and in the latter the amendment raised a new cause of action.  That is not the situation in the matter before this Court.

	In this matter the first defendant already has a defence under the Limitation Act s12 to be argued as a discrete issue at trial which will include the amendment.  I am not persuaded that the amendment should be conditional in the terms sought by Mr Hebron.

	Pursuant to Order 36.01 I allow the proposed amendment to the Statement of Claim as sought by the plaintiff.

	I will hear the parties on the issue of costs.

__________________

