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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 113/96 (9512728)
	BETWEEN:

	THE QUEEN

	AND:

	SIANG PIN FOO


CORAM:  THOMAS J


REASONS FOR RULING

(Delivered 23 July 1998)

	On 16 May 1997 I ruled that the record of interview conducted by police with Mr Foo on 25 October 1995 was not admissible on the trial of Mr Foo.  I stated I would provide reasons at a later time if required.  I now publish the reasons.

	On 25 October 1995, Sergeant Taylor was aware Mr Foo was represented by solicitors in Sydney and that those solicitors intended coming to Darwin in December 1995.  Sergeant Taylor was also aware that Mr Foo’s solicitors had written to the solicitors for the Federal Attorney-General’s Department advising that Mr Foo did not wish to be interviewed any further by police.  Sergeant Taylor did not contact the solicitors for Mr Foo to advise of his intention to go to the gaol to interview Mr Foo or to seek his solicitors’ permission.  In evidence Sergeant Taylor stated he was aware of this advice from Mr Foo’s solicitors but did not consider this to be binding on him.  When he arrived at the gaol he asked Mr Foo if he wanted to contact his lawyer, however, at that time the transcript of the record of interview indicates that Mr Foo believed he was to be asked about his cheque book and there was no reason to contact a solicitor about this matter.  The actions of Sergeant Taylor in choosing to ignore the information conveyed in the solicitors’ letter are sufficient to satisfy me that the record of interview should be excluded on the grounds of unfairness to the accused.

	In addition Sergeant Taylor stated that one of the reasons he attended Berrimah Gaol was as a matter of fairness to Mr Foo.  Sergeant Taylor gave evidence he went to Berrimah Gaol to advise Mr Foo that his cheque book had been extracted from the possessions seized at the time of the search on 1 July and had been forwarded to Mr Foo’s solicitors.  There had been a request from Mr Foo’s solicitors to obtain the cheque book so that it could be forwarded to Mr Foo’s wife.  I do not accept this was the reason Sergeant Taylor travelled to the gaol to interview Mr Foo.  Sergeant Taylor had already forwarded the cheque book; it was a fait accompli; there was nothing required of Mr Foo.  The reason Sergeant Taylor went to Berrimah Gaol to interview Mr Foo was primarily to question him about certain writing on the back of a business card.  Sergeant Taylor had noticed this business card amongst Mr Foo’s papers when Sergeant Taylor went to the exhibits room to extract the cheque book.  I do not suggest it was wrong as such to also raise with Mr Foo the issue of his cheque book and advise him that it had been forwarded onto his solicitors.  However, listening to the tape and reading the transcript of the record of interview indicates that the discussion about the cheque book occurred in such a way that Mr Foo was not made properly aware of the substance of the interview.  He was not clearly informed that police wanted to question him about writing on a business card which could have implicated him in the alleged offence.  Had he been made aware at the commencement of the interview the real purpose for the police attendance at Berrimah Gaol, he may well have decided to have a lawyer present at the interview.

	In the exercise of my discretion I would exclude the evidence from the record of interview on 25 October 1995 on the trial of the accused.  Defence counsel have satisfied me on the balance of probabilities that it would be unfair to allow that evidence.
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