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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 8527067
No. 120 of 1985



		BETWEEN:


		STEVEN GOREY JAMBAJIMBA
			Plaintiff

		AND:

		DAVID LLOYD
			First Defendant

		AND:

				ROBERT SHEPHERD
					Second Defendant

				AND

				NORTHERN TERRITORY OF 					AUSTRALIA
					Third Defendant


CORAM:	MARTIN CJ.


REASONS FOR JUDGMENT

(Delivered 17 February 1997)

The Action
	The plaintiff sues the first and second defendants for “damages”, and “exemplary and punitive damages” for loss arising from an assault upon him.  It is alleged that those defendants were both present, and assisted and encouraged each other in the commission of the assault carried out by each of them in pursuance of a common end.  The incident is said to have occurred whilst the plaintiff was in the custody of those defendants, members of the police force of the Territory at the time, and the plaintiff claims that the third defendant is vicariously liable for the tort committed by them.  It is also alleged that those and other members were under a duty to provide the plaintiff with medical attention, services and treatment as he might reasonably require, and that they failed to do so, giving rise to a separate cause of action, sounding in damages, for which the third defendant is similarly vicariously liable.  The other members said to have been in breach of that duty are not parties to the action.

	The first and second defendants, by the pleadings, admit that they were members of the police force and that the plaintiff was in their custody at the relevant time, but deny assaulting him.  The third defendant denies liability.

At Santa Teresa
	The plaintiff, an Aboriginal man, then aged about 40, who neither reads nor writes apart from printing his name, was taken into custody by the first and second defendants near Santa Teresa, an Aboriginal community about an hours drive from Alice Springs, around 1520 on Saturday 15 June 1985.  He was intoxicated with alcohol and the members acted pursuant to powers contained in s128 of the Police Administration Act 1978 (NT) enabling such a person to be apprehended and detained until it appeared that he was no longer so intoxicated.  The procedure goes under the common description of “protective custody”.  A person so apprehended shall not be charged with an offence, questioned in relation to an offence and shall not be photographed or have his fingerprints taken (s130).  There were others detained on the same basis at the same time,  Nicholas Flowers and a deceased brother-in-law or cousin (“the cousin”) of the plaintiff, who had travelled together to Santa Teresa and a Mr Ronson who met them there.  They were all intoxicated and placed in cells at the Santa Teresa police station.  The members took the cousin from the cells because they had ascertained there was a warrant for his arrest, at least that was the plaintiff’s understanding.  He also knew that there were warrants for his arrest for non payment of fines and non attendance at Court as required.  The police took him from the cells to the police station office nearby, he was not so intoxicated as to realise that he was in trouble.  He identified himself to the police as Steven Turner to avoid being arrested .  The police knew who he was.  The entry in the Apprehension Register shows “Steven Turner @ Steven Gorey”.  They asserted that he was Steven Gorey and the plaintiff reasserted he was Steven Turner, whereupon he says he was assaulted by the two police members.  His evidence is unclear as to which of them did what precisely, but he says the “short” one punched him in the face and both punched him four times in the “guts”.  That caused him to fall to the floor and they both then proceeded to kick him to the lower right hand side and lower back as he lay on the floor and attempted to regain his feet.  He says that he was crying and told the police “leave me alone”, but that it was only after he admitted to his true identity that the assault ceased.  The charge book entries for this occasion show that he was arrested at 1730, under authority contained in the warrants, and that his fingerprints were taken at 1735.  The first and second defendants are identified by the record as being the members present and there are signatures which look like the name “Lloyd”.  Under the heading “Visitors to Prisoner and Interviews” appears the following: “15/6/85 Gorey had sore eyes and sore stomach result of fight two days previous”.  The plaintiff denies that any such event took place and that he told the police anything like that.  Given his inability to read, he did not recognise what the entry was when he signed the record for the return of his property.  Indeed, it is doubtful that that entry was in the book when the plaintiff signed the record.  There are indications that it may have been written in after the plaintiff had signed.  The area where the entry appears has been scored through with a single line from top to bottom indicating that there was no entry in that column, but the words referred to intrude across the line.

	There was no evidence to suggest that any other person was present in the room when the assault is said to have taken place, or that any other person could have seen what happened there.  The cousin who had been removed from the cells has since died.  The others detained with the plaintiff remained in cells which were separated from the office.  Neither of the members of the police force gave evidence.  The solicitors for the second defendant ceased to act in January 1994 (but service was attempted thereafter including notice of trial in accordance with the rules).  The first defendant appeared by counsel and contested the claim at trial, but his client was not present.  An application for an adjournment made on his behalf, on the basis that he was too ill to travel to Alice Springs from Queensland and take part in the trial, had been refused.  

	Bearing in mind the serious nature of the claim made by the plaintiff, I accept his evidence.  He presented as a shy man, no doubt unaccustomed to this type of Court procedure, quietly spoken but in adequate English language to tell his story.  There was reason to carefully consider whether he was a witness of truth; the effect of alcohol and delay since the events to date of trial upon his recollection showed up in some matters of detail, but he was uncontroverted on matters such as the layout of the police station and cells when he could have been contradicted without the evidence of the members.  Mr Flowers, who had been drinking with the plaintiff during the day, said he noticed nothing which was suggestive of the plaintiff having sore eyes or a sore stomach (he had not seen the plaintiff after he was taken from the cells)  Mr Flowers’ credibility was in issue over his past relationship with the police, but I find him to have been a truthful witness in essential matters.  The ravages of alcohol and time also affected his recollection of some details.  Contrary to what would be expected, there was no report from the defendant members to other police, to whom they transferred the plaintiff, that he suffered those disabilities.  In the ordinary course they should have done so.  I consider it likely that they knew that if they informed the other police about the entry in the register it may have led to enquiry being made of the plaintiff, with the risk of their wrongdoing being exposed.  All this strongly suggests that the entry in the charge book was false, and thus the plaintiff’s evidence becomes the more probable.  The plaintiff did not complain to other police during the period he remained in custody from the Saturday evening until the following Monday morning concerning the assault.  He said that he was frightened to do so, and if he had had the beating by the defendants he claimed to have had, his explanation is entirely reasonable.  He did, however, complain to the first non police person he met on Monday morning, his lawyer at the Courthouse, telling him that he was in pain.  He also told either that lawyer or those responsible for his admission to the hospital that he had been hit by the police.  He indicated he had pain in his back and stomach.  All that in my view is consistent with the plaintiff’s complaint against the police.  His credibility was not shaken in any essential detail and the surrounding circumstances lend support to his evidence.  He was criticised for having said in the course of his evidence that he was frightened that the police might “kill” him, but experience shows that when many Aboriginal people use that word they do not mean to cause death, it can refer to an assault having lesser consequences.  That matter was not explored with the plaintiff.

To the Alice Springs Police Station
	The plaintiff and his cousin were taken towards Alice Springs by the defendant members in a motor vehicle and met by police from Alice Springs at about the half way mark.  They were then transferred into the custody of the members from Alice Springs to be taken there.  As already mentioned, no mention was made at the hand over of the plaintiff asserting that he had suffered from sore eyes and a sore stomach from a fight two days before.  During the stop on the road, the plaintiff says he heard shots being fired, and as I understood him, sought to show that he was frightened by that.  Perhaps that was so, but I need not dwell upon it as it does not advance his case and is not pleaded as causing any damage.  He says, and I accept, that he was in pain during the journey.  

At the Alice Springs Police Station
	Upon arrival at Alice Springs, the plaintiff and his cousin were placed in the cells at the police station and held there until being taken to Court on Monday morning.  The plaintiff says that during that time his cousin called out on four occasions words to the effect “man sick here”, apparently trying to draw attention to the plaintiff.  The plaintiff does not say that he called out himself, which is indicative again of the truth of his statement that he was frightened of drawing attention to himself whilst in custody of police.  He does not say that he asked his cousin to call out.  Nor does he assert that there were any members of the police force within earshot when his cousin called out, and, significantly, he does not say that his cousin spoke to any police officer on any occasion when they visited the cell area.  The evidence of the plaintiff on this aspect of the matter is insufficient to give rise to a cause of action against any of the police at Alice Springs or the third defendant.  They did not know and had no reason to suspect that he was injured.

	The evidence of some of the police who were in charge of the watchhouse and others who visited the cells is that in the ordinary course of events there would have been regular cell checks and additional visits to deliver meals.  They also say that had they received any indication that the plaintiff was ill, the matter would have been investigated by speaking to him, and if appropriate, arrangements made for him to be taken to the hospital for medical examination.  There is no reason to doubt what those police said as to the routine.  There was no reason advanced as to why the routine would have been disregarded had the plaintiff’s condition been brought to their notice.  None of the police specifically recalled the events of that particular period.  Each of them was able to say, by reference to entries in various records of the fact, that he was on duty and of the duties which he performed.  There is nothing in the records to indicate that anything was heard or seen which would have alerted any of them to the possibility that the plaintiff was in need of medical examination.  Two of the members on duty at times over the period were not called, but their absence is satisfactorily explained, and no adverse inference can be drawn from their non-attendance.

	The third defendant sought to tender, over objection, photocopies of statements made by the Alice Springs police members on duty during the period from 15 to 17 June.  The statements were made about 12 months after the offence and six months after the writ was served.  The original statements were prepared in the course of investigations carried out in relation to the allegations made by the plaintiff, and no doubt as well for the purposes of this litigation.  The contents of the copy statements vary, but in general terms, the authors either profess to have no recollection of the events or deny having received any reports or complaint from the plaintiff or any other prisoner on his behalf.  Some of the statements were made after the author had reviewed the records, and in some cases the statement that no complaint was received is based upon there being no record of it. There are conclusions that if a complaint had been received, appropriate action would have been taken, and since no action was taken, there could have been no complaint.

	Reliance was placed on s26D of the Evidence Act 1939 (NT).  Direct oral evidence of the facts disclosed was admissible, the statements tended to establish the fact that the maker of each statement had personal knowledge of the matters in the statement and, with the exceptions referred to, was called as a witness.  The difficulty was that the original documents were not available (s26D(1)) (searches have failed to reveal their whereabouts), and the copies produced were not certified to be true copies in a manner specified in an order of the Court, and no other approval of the Court was sought (s26D(2)(b)).  (It may have been open to seek approval as to the means of certification during the trial.  Perhaps the author of each statement could have been authorised to so certify, but this course was not suggested).  In the result, I rule against receipt of those statements and disregard their contents.  It is unnecessary to consider whether any of the authors was a person interested within the meaning of s26D(3).  It was not sought to use the copy documents as a means of refreshing the witnesses memory, indeed none of them said that his statements achieved that purpose.

	The plaintiff complains that he had pain in his stomach during the period he was in the cells at Alice springs.

Hospital at Alice Springs
	It is unclear just when the plaintiff spoke to his solicitor on the Monday, and when the solicitor spoke to the police regarding his condition, but the plaintiff was taken by police to the Alice Springs hospital probably during the afternoon.  Doctor Parameswaran, then a specialist surgeon, prepared reports on 29 August 1985 and 13 March 1995 which were received and he gave oral evidence.  From what source is not disclosed, but the history recorded by the doctor was that the plaintiff had been kicked in the abdomen two days previously.  The doctor first saw the plaintiff on the morning of 18 June.  His symptoms suggested a medical condition, and the plaintiff was kept under observation and sundry investigations carried out.  The plaintiff’s abdomen was tender on palpation.  When reviewed on 25 June, a vague, mildly tender mass was felt leading to the decision to perform a laparotomy, at which the following injuries were noted: 

1.	Contusion 8cm by 8cm above the umbilicus in the midline involving the skin and subcutaneous fat.

2.	Contusion 5cm by 5cm below the umbilicus in the skin and subcutaneous fat.

3.	5cm long laceration of the greater omentum adherent to the midline above the umbilicus.

	A large haematoma of the left half of the greater omentum with blood clots in the lesser sac and altered blood in the general peritoneal cavity was found.  The altered blood and blood clots were removed.  The part of the greater omentum containing the haematoma and the laceration was excised and the blood flow ceased.  The plaintiff was given a blood transfusion before, during and after the operation, he made an uneventful recovery and was discharged from hospital on 8 July.  In the doctor’s opinion, the injuries to the abdominal wall and omentum were caused by blunt trauma, and the laceration of the omentum probably led to slow bleeding that caused the haematoma, the blood clots had altered blood.  In his opinion, a kick with a fist or foot or baton would constitute such a trauma.  The doctor explained the delay in surgery by saying that until that time there was no clear evidence of internal injury, there could have been an infection.  As to pain from the attack, the doctor said that he would expect that the injury would cause pain which would subside over a day or two (this evidence would tend to confirm that the injury was suffered later than two days prior to the plaintiff’s apprehension by police).  The doctor examined the plaintiff on 14 March 1994, and the only matter he reported bearing upon this case was the suggestion that if the plaintiff developed an incisional hernia in the laparotomy scar, he would need a surgical repair.  The prospects of that occurring are not known.

	On 5 March 1996 the plaintiff saw a specialist surgeon, Dr Millons in Sydney.  He gave a history consistent with the evidence he gave before the Court, except that he asserted that he was not drunk at the time.  That may not be inconsistent with the fact that he had been drinking heavily during the day and was intoxicated when picked up by the police.  Some people have a somewhat different view of what it is to be drunk than other members of the community.  Dr Millons says that the plaintiff then had no problems with his stomach, he was eating well, his weight was steady, and according to the doctor, he made a good recovery after the operation and had been untroubled since.  As to the small upper abdominal incisional hernia, Dr Millons said it did not require surgical repair and was not causing the plaintiff any trouble.  Asked the effect of not obtaining any medical treatment between the time the injury was sustained and Monday, he said that the plaintiff appeared to have been bleeding slightly from the tear in the omentum during that period and he would have been in pain, but doubted whether the effects of not obtaining medical treatment for those two days materially affected the outcome, although, it would have been more prudent for him to have been in hospital under observation during that time.  In Dr Millons opinion the prognosis for the plaintiff is excellent.

Post Operation Activity
	The plaintiff was discharged from hospital on 8 July 1985 and was then imprisoned for five months consequent upon the execution of the warrants.  He has not worked since, but it is not claimed that that was because of anything arising from the assault.  There is very little evidence as to his earning capacity, but it appears that prior to these events he had worked on occasions on pastoral properties, but had been unemployed for some months prior to his being taken into custody.  There is nothing to suggest that after his release from prison he was incapable of resuming whatever work he had undertaken previously, if it had been his wish to do so.  There is no evidence of loss of earning capacity.

	He does not complain of any after-effects of the injury or the operation other than to say that he had a big operation and felt sick for some months, and that is understandable.  There is no evidence that the assault caused any loss to the plaintiff of his enjoyment of life by reason of his inability to pursue activities he undertook beforehand.

Vicarious Liability
	Before turning to the assessment of damages, it is convenient to consider whether any responsibility rests upon the third defendant.  I have already disposed of any claim which was based upon alleged breach of duty of care whilst the plaintiff was in the cells at Alice Springs.  In any event, there is nothing to suggest that he suffered any independent or additional damage by the delay of approximately two days from the time of the assault until he reached the hospital.  Such pain or discomfort as he did suffer, and there is no evidence of anything significant, in that regard, could possibly have been relieved by earlier admission to hospital and surgical intervention two days prior to that on which it was in fact performed.  Any damage under this head would have been nominal.

	The issue is whether the third defendant is vicariously liable for the tort committed by the first and second defendants.  That liability can only arise if they were in the performance or purported performance of their duties as members of the police force at the time (s163(1) Police Administration Act).  That liability arises in like manner as a master is liable in respect of a tort committed by his servant in the course of the employment of the servant.  The answer is clear, the third defendant is not so liable.  There is nothing which relevantly distinguishes this case from Lackersteen v Jones (1988) 92 FLR 6, and I have no hesitation in following the views of Asche CJ. expressed therein based upon the law to which he referred.  It was argued that the case was distinguishable from Lackersteen v Jones because Lackersteen was not in custody, but it is quite clear from that decision that not only was he in custody, but that he had in fact been arrested (although he may not have recognised that).  It was also sought to persuade me that the first and second defendants, whilst not authorised to assault the plaintiff, used their position as police officers to justify their behaviour as legitimate, that is, they intended to convey to the mind of the plaintiff that they were acting in the performance of their duties as police, they were professing or “purporting” to the plaintiff that they were so acting.  I do not accept that it is relevant to consider the views of the plaintiff as to the authority of the police to bash him.  There is no evidence of what that view was anyway.  To fix the third defendant with vicarious liability, the plaintiff must show that the police were acting in the performance of their duties or purported performance of their duties, that is, with the purpose or objective or intention of performing their duties even though they were mistaken as to what their duties were or how they might properly be performed (Webster v Lampard (1993) 116 ALR 545 at 550).  Next, it was put that the exemption of the third defendant from liability to pay punitive damages for the tort (s163(3)), signified that the vicarious liability extended wider than that initially suggested upon a reading of s163(1).  In my view circumstances could arise where punitive damages may be awarded when the member is performing or purporting to perform his duties, but he is tortiously liable.  That is all that the legislature recognises, it does not intend to extend the circumstances in which the third defendant may be held vicariously liable beyond those specified in s163(1).  The third defendant is not vicariously liable for the acts of the first and second defendant.

	For like reasons I find against the defendants upon the plea that the action was barred by s162(1) of that Act.  What the first and second defendants did was not in pursuance of the Act.

Damages
	The plaintiff expressly seeks “damages” and “exemplary or punitive damages” in the Statement of Claim.  As to a claim for exemplary damages, it must be pleaded (r13.07(3) Northern Territory Supreme Court Rules 1987 (NT)) but there is no such requirement for a claim for aggravated damages which the plaintiff also presses.  It is not suggested by the defendants that they were in any way taken by surprise by the plaintiff indicating that aggravated damages was sought during the course of the trial.  The nature and consequences of the assault upon the plaintiff have been described.  His sole entitlement to compensatory damages falls to be considered under the head of pain and suffering.  I bear in mind the immediate effect of the blows upon his face and body, the continuing pain from his stomach for a few days, the surgery and its aftermath.  There is no specific evidence from the plaintiff as to his treatment at hospital, only that he continued in pain for some indefinite period.  There are no special damages claimed.  For compensatory damages I award $4,000. 

	Beyond the fact that the plaintiff asked the defendants to leave him alone, and that he was crying during the assault, there is nothing specific going to insult, injury to his feelings, humiliation or the like such as to grant an award for aggravated damages.  But those things are enough to justify a further award under this heading of $500.

	An award of exemplary damages is intended to punish a defendant for conduct showing a conscious and contumelious disregard for the plaintiff’s rights, and to deter the defendant from continuing like conduct, per Brennan J. in XL Petroleum (New South Wales) Pty Ltd v Caltex Oil (1985) 155 CLR 448 at 471.  The basis for such an award is obvious in this case and plainly warranted.  The first and second defendants acted in a highhanded fashion and with malice, and I bear in mind as well, with respect, the law as reviewed and applied by Asche CJ. in Lackersteen v Jones at p42.  For exemplary damages I award $5000.

	There will be judgment for the plaintiff against the first and second defendants in the sum of $9500.  Judgment for the third defendant against the plaintiff.

	I will hear the parties further as to interest and costs.

