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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA


No. 149 of 1994


						IN THE MATTER OF the Local Court Act

						AND IN THE MATTER of an appeal from a decision of the Local Court at Darwin 



						BETWEEN:

						DARWIN PORT AUTHORITY AND NICRON RESOURCES PTY LTD
							Appellants

						AND:

						STUART ZOLTAC
							Respondent



CORAM:   KEARNEY J



	REASONS FOR JUDGMENT

	(Delivered 23 May 1995)


		The appeal
		This is an appeal from a decision of the Local Court of 24 June 1994 holding the appellants (herein "the Authority" and "Nicron" respectively) jointly liable in negligence to the respondent.  Having found that the respondent had not been contributorily negligent the Court awarded him damages in the sum of $33,460, made up as follows: $30,000 for pain and suffering and loss of the amenities of life; $1000 for future medical expenses; and $2,460 as interest on damages for his pretrial non-economic loss.
		An appeal from the Local Court is limited to "a question of law"; see s19(1) of the Local Court Act.  The Notice of Appeal sets out 6 grounds of appeal alleging 2 errors of law in each of 3 findings: 2 attack the finding that the appellants were liable in negligence, 2 the finding that the respondent was not contributorily negligent, and 2 the award of damages, viz:-
		"[Finding (1)]:

			The learned magistrate found that in the circumstances the appellants were liable to pay damages to the respondent in respect of an injury suffered by the respondent on premises occupied by the appellants.

		Grounds [of appeal]:

			(i)	The learned magistrate erred in law in that he misdirected himself as to the law of occupier's liability.

			(ii)	The learned magistrate erred in law in failing to make a finding as to whether the appellants owed a duty of care to the respondent.


		[Finding (2)]:

			The learned magistrate found that the respondent was not contributorily negligent for [sic] his own injury.

		Grounds [of appeal]:

			(i)	The learned magistrate erred in law in that he failed to find that the respondent was contributorily negligent in running into a unlit building in a course of a rainstorm at night.

			(ii)	The learned magistrate erred in law in that he failed to find that the respondent was contributorily negligent in failing to have sufficient regard for his own safety.  
		[Finding (3)]:

			The learned magistrate found that the respondent was entitled to the sum of $33,460.00 by way of general damages.

		Grounds [of appeal]:

			(i)	The learned magistrate erred in law in failing to make findings or sufficient findings upon which an award of damages might be properly made.

			(ii)	The learned magistrate erred in law in awarding a sum of damages which in all the circumstances was manifestly excessive."

		Background to the appeal
		The background facts and matters giving rise to this appeal sufficiently appear from the Court's reasons for decision at pp3-12 below, viz:-
		"The Parties

		The [respondent] is a 41 year old man who at all relevant times has been the recipient of what was called 'the invalid pension'.  He has a disorder the nature of which was not disclosed to the Court.  As he has no earning capacity nor ever will have, the claim is limited to pain and suffering and loss of amenity as a result of injury.  The first [appellant] (the Port Authority) owns an estate in fee simple in Lot 5262 Town of Darwin - - - , and has statutory obligations under the Darwin Port Authority Act (the Act).  The [second appellant] (Nicron) was at the relevant time lessee of part of Lot 5262 under a seven year lease from the Port Authority - - -.

		- - - 

		The Pleadings

		[The respondent] has pleaded that his injuries were caused by negligence on the part of the [appellants] their servants or agents.  - - -  Essentially he alleges [1] failure to manage, regulate or control the land and buildings of the Port of Darwin, [2] failure to install lighting in the area of construction work and the "hole".  (I find that there was a pit, but I accept that, loosely, it is a 'hole'- - -). He alleges [3] failure to warn the public of the construction work and of the existence of the hole, [4] to erect any or an adequate sign or warning device or [5] to erect any or adequate fencing or barrier to prevent entry into the building or around "the perimeter" of the hole.

		Alternatively, [the respondent] pleads [6] that the hole was a concealed danger known to the defendants or an unusual danger of which they knew or ought to have know, and that the defendants were in breach of their duty to warn him of the concealed or unusual danger.

		These allegations are generally denied.  The Port Authority has also pleaded contributory negligence [on the part of the respondent] [1] in failing to keep a proper lookout, or [2] to have proper regard for his own safety, [3] failing to watch where he was walking and [4] trespassing on Nicron's land when so inebriated as to be incapable of looking after his own safety.  Nicron says [5] that [the respondent] knew or ought to have known that running into a dark building unfamiliar to him in the dark was dangerous and that [he] impliedly consented to running the risk of injury.  As to contributory negligence [by the respondent] Nicron [6] alleges a failure to observe the pit, [7] to keep a proper lookout, [8] failing to skirt the pit, and [9] moving to [sic, at] such an excessive speed that he was unable to stop in time to avoid the pit.

		- - - 


		The Evidence


		[The respondent] alone gave evidence.  The following exhibits were tendered:

		Exhibit 1		Medical report of Mr A F Bromwich
	  		   2		Medical report of Mr G Darby
	  		   3		Certificate of Title Register Book Volume 129 Folio 63
	  		   4		Agreement between Nicron and Port Authority
	  		   5		Lease
	 		   6		Medical report of Mr George Johnstone

		[The respondent] presented generally as a truthful witness.  He is clearly intelligent - - - Society would call him eccentric and many would suppose him an alcoholic.  I find no evidence from which to infer that the accuracy of his testimony was materially affected by any mental disorder, eccentricity or alcohol-induced confusion, or by the passing of time.  As to the exhibits, there is scarcely any dispute among the surgeons, - - -. Where there is variation I resolve the matter in favour of [the respondent].  I have had the advantage of a view:  there are distinct and material differences between the relevant areas as [the respondent] described them and as they are now, but there is no doubt that in each case the difference is because of a subsequent alteration - generally in the interests of security or, perhaps, safety.

		In October 1985 [the respondent] came to Darwin.  He lived here till about October 1992.  Between 1985 and 1989 he lived in various "renting establishments", which I take to mean boarding houses, but at the time of his injury he was living on a small concrete spur a few square metres in extent, protruding out over the water from the left side of the old Navy Boom Wharf in the Fort Hill end of the Port Authority's complex where, as he put it, "I can get shelter if it rains, but otherwise I prefer to be under God's heaven".  He had lived there for about six months prior to 17 March 1989.  His lifestyle was basic.  Each invalid pension day he would draw his money and take a bus to Casuarina where he bought a fortnight's supplies including two 4 litre casks of claret.  He would return to the concrete spur with his supplies, which he kept in plastic shopping bags, his icebox and his fishing gear.  If he had any other gear he made no specific reference to it.  He made his wine last the period and swore that his daily intake of alcohol was between a half litre and a litre.  (This is mathematically possible but one would expect a person living 'rough' like this to share with others.  There is no evidence that that occurred and in particular there is no evidence that he drank more than his usual daily portion, which he said he spread throughout the day as he fished, on 17 March 1989).  He barbecued his meals of fish on a convenient piece of flat ground not many paces from his wharf and close to the entrance to the yard wherein are a quarantine shed and the shed where the injury occurred.  This piece of ground is beside a bitumen road between the sea and the yard.  It is completely open to the public gaze, as is the concrete spur on the wharf.  In short, [the respondent] lived a public existence on the Port Authority's land for about six months.  He said, and it was not disputed, that Port Authority security staff not only knew he was there but valued his presence as a deterrent to vandalism.  I accept that he was not the only unauthorised person in the area, in that others came down to fish and some to vandalize, but he was openly in residence.  Since [his] departure rails have been erected which limit access to the concrete spur.  Anyone going there now would have to climb in:  [The respondent] had an unobstructed path along the Boom Wharf.

		The shed where the injury occurred is now fully operational.  It is a large steel-framed construction with steel cladding.  On the seaward side trucks can enter by a ramp leading to a concrete platform running along that side.  They depart by a ramp at the other end.  I understand that these are side-tippers, which discharge their cargo of concentrates from Woodcutters Mine sideways from the platform.  On the interior side of the platform, only a metre or so from the top of the ramp and comprising the whole of the rest of the shed, is a pit. - - - Near the ramp the pit is between two and three metres deep.  At the view there was concentrate piled on the edge and I could not tell if there was any ledge along the edge of the platform:  I did not think there was when I stood on the concentrate at the extreme edge.  It is not suggested there was any obstruction there on 17 March 1989.  The pit is lined with concrete.  When I saw it in midmorning on a sunny day the area was lit by many lights high in the roof yet the contrast from outside was such that it was a second or two before my eyes adjusted to the gloom and I could see down into the pit of black concentrates.  At this time the seaward wall was clad in steel cladding and gaps were covered by shade cloth.  There was a very large gate constructed of PVC piping hung with shade cloth that could be swung across the top of the ramp and secured.  It would not totally bar the passage of determined persons but no doubt it is generally effective to keep dust down and people out.  The shed is in a fenced area.  Entry [to this area] from the direction of the Boom Wharf is easy because there is a gateway wide enough for two large gates. Only one gate is erected and if it were in its closed position it would cover only a portion of the gateway.  I saw a sign indicating that this shed is a Woodcutters facility operated by Nicron Resources Pty Ltd.  Within the area is another similar shed, close to the road that runs past the foot of Kitchener Drive along the pipelines.  That shed is similarly marked.  Entry to the area from that direction by the general public is not an issue.

		Although [the respondent] had lived on the wharf for six months, he claimed that he was unfamiliar with the area immediately adjacent to the shed that I have described.  He claimed that construction workers, forklifts and the like in that area had not impinged upon his consciousness.  He denied that he wandered about in that area.  However unlikely that may seem, it may be so.  In view of what happened on 17 March 1989 I am satisfied that he told the truth at least as to the interior of the shed.  It is an interior with a difference:  one would not easily forget that pit.  [The respondent] had been lent a rod for fishing.  He was concerned, on 17 March, that it might come to harm if he slept on the wharf with it nearby.  - - -  He - - - insisted - - -  that at about 10 pm he went to stow the rod somewhere safe.  Whatever the time, it was dark. - - - No sooner had [he] secreted the rod than a tropical thunderstorm struck.  He said there was no warning.  The rain came straight down.  As this was March one must expect such storms.  [He] said that he generally sheltered in the lee of an available building. - - -  On this occasion he sought shelter by running 30 or so metres to the new concentrates shed.  I say "new" because from his description it was not yet complete.  He said there was no cladding on the seaward or eastern wall, and no lighting within.  Nor were there concentrates in the pit, though he did not know that yet.  He ran up the ramp and on reaching the platform turned right into the dark interior of the shed.  As it was raining heavily one may suppose that any external lights about the place were not very effective.  I was shown nothing that might have illuminated the interior.  All that [he] could see from outside was a big shed of corrugated iron.  The storm seemed to be coming from the south-east, so I infer that rain was coming in onto the platform through the open side.  [The respondent], still running, took a step or two into the dry interior and felt himself falling.  He landed in the concrete pit on his left knee.  It was very sore.  Philosophically he nursed his knee and slept as best he could till daybreak, when he saw not far from him a sheet of 15 centimetres steel mesh.  He placed this against the side of the pit and attempted to climb out.  At the top he was fortunate to be able to hail some workers who lifted him out and called an ambulance.  [He] spent the next five days in Royal Darwin Hospital until his condition had stabilised and Mr Darby, orthopaedic specialist, operated on 23 March.  In [Mr Darby's] words (exhibit 2):

			"The ambulance crew gave a history that Mr Zoltak had been brought from the Fort Hill wharf where Mr Zoltak had been found lying on the floor of a building under construction, by workers arriving first thing in the morning.  Mr Zoltak gave a history of having fallen approximately 8 feet to the concrete floor at some time during the previous evening.

			Mr Zoltak was complaining of pain in his left knee and he was found to have a comminuted fracture of the medial tibial plateau on the left side.  He was admitted urgently to the Orthopaedic Ward of Royal Darwin Hospital and after his condition had been stabilised he was taken to the operating theatre on 23 March 1989 where the depressed tibial plateau fracture was elevated and reduced and the resulting defect in the upper end of the tibia was packed with cancellous bone taken from the left iliac crest.  The fracture was further stabilised by means of a buttress plate.

			Mr Zoltak made an uninterrupted post-operative recovery with routine mobilisation procedures including the use of the continuous passive motion machine. By the 6 April 1989 he was fit for discharge from Hospital and he went to the Transit Centre in Darwin at his own request.

			There is a report in the hospital notes by a Social Worker on 12 April 1989 relating to problems Mr Zoltak appears to have had at the Transit Centre.  He was due for a routine follow-up appointment in the Orthopaedic Outpatients on 14 April but he does not appear to have kept this appointment and there is no record of Mr Zoltak attending the Orthopaedic Outpatients department on any subsequent date.

			From the point of view of your questions regarding Mr Zoltak's recovery and prognosis, he was mobilising well following the routine treatment of his left medical [sic, medial] condylar plateau fracture of his knee.  When he was last seen, there was nothing to suggest that he would not go on to make a full recovery.  With the satisfactory reduction of the depressed plateau fracture and stabilisation by means of bone grafting and buttress plating it can be expected that Mr Zoltak will go on to recover the virtually normal functional use of his left knee".

		[The respondent] disputed only one aspect of that report.  He denied that he spent any time on the continuous passive motion machine.  My impression is that its use might have been intended but did not eventuate.  Although inclined to accept that [the respondent] did not have the use of the machine I find that nothing turns on this point.  I do not understand why it took so long to 'stabilise' the patient.  [The respondent's] version is that he had to wait until Mr Darby's operating day.  Whatever the reason, [the respondent] suffered pain at any attempt to straighten or apply pressure to the leg pre-operatively, and told me "Perhaps I had mild analgesia".  Post-operatively, the bone graft caused considerable pain in the left hip.  It was insisted that [he] make maximum effort to get maximum mobility of the knee and he was checked by nurses several times a day.  It was, he said, "very, very severe pain".  After about a week [he] could bend the knee "passively" to 45 degrees.  Not till he could bend it so far was the knee able to be placed in a cast.  It was placed in a straight cast and on 6 April [he] was allowed to leave.  He went to the Transit Centre because he knew he could not look after himself on the wharf.  [He] removed the cast himself because it was a nuisance.  He "chopped" it off, and that activity caused no problems, although the leg was very weak and the thigh muscle wasted.  Indeed it appears that he saw a solicitor who advised him to get a medical opinion about the knee and in consequence he saw Dr Brownjohn, a general practitioner, but only after he had removed the cast.  Dr Brownjohn advised exercises to mobilise the knee and strengthen the muscles.

		[The respondent] is a very independent person.  He persevered on his crutches while he had to, and he exercised his leg effectively and he now "walks quickly with a minimal limp", [in] the words of Mr Johnstone - exhibit 6 - [which] accord with my own observations.

		In November 1990 Mr Bromwich reported - exhibit 1:

			"He told me that his left knee no longer fully extends or flexes.  Kneeling is painful and there sometimes is pain in the knee with stiffness on walking.  He said there was 'anaesthesia' (his word) of an area below the knee.  Generally he now lacks confidence in the knee.  The bone graft donor site gives no trouble.

			On examination the knee was dry and there was no crepitus.  There was minor quadriceps wasting and some lateral ligament laxity.  A well healed surgical scar was noted and there was impaired sensation over an area of skin below the knee.  There was minor limitation of extension (but probably enough to interfere with the normal locking mechanism when standing) and appreciable loss of flexion.

			X-rays taken on 18th March 1989 show a fracture of the medial condyle of the left tibia with some depression but also some comminution involving the articular surface.

			This patient's disability must now be regarded as permanent and static except for the very real risk of his later developing osteoarthritis in the medial compartment of the knee joint.  His present disability is equivalent to loss of 15% function of the left lower limb but the development of osteoarthritis could double this.

			In my opinion he is fit for all but heavy manual work provided kneeling or working in confined spaces is not required.  He told me that he is at present unemployed and was so at the time of the accident.  He was reticent about his work history and described himself as a "jack of all trades".  I believe he has, or has in the past, been an invalid pensioner".

		On 13 May 1994 [the respondent] was seen by Mr Johnstone.  The complaints he made to that surgeon were repeated to me and I accept them.  The relevant parts of [Mr Johnstone's] report - exhibit 6 - are:

			"COMPLAINTS - LEFT KNEE

			(1)	Constant pain within the knee, worse in the morning and aggravated by activity.
			(2)	Pain aggravated by kneeling and persists for 2 to 3 days.
			(3)	Has difficulty stepping off kerbs and may fall.
			(4)	Area of numbness from knee down leg.
			(5)	Unable to straighten knee fully and has restricted flexion.
			(6)	Feels knee is unstable and he may fall.

			EXAMINATION - LEFT KNEE

			(1)	Stands with left knee flexed.
			(2)	Walks with slight limp.
			(3)	Well healed long vertical scar on medial side of knee.
			(4)	Minimal loss of extension.
			(5)	Loss of sensation from the superior border of the Patellas to mid lower leg.
			(6)	Loss of 40 degrees of flexion.
			(7)	Coarse crepitus during movement.
			(8)	No instability of the joint detected.
			(9)	Minor degree of wasting of the quadriceps muscle.


			OPINION

			The replies to your questions are:

			(1)	The residual incapacity of Mr Zoltak's knee is 14% of the lower extremity or 6% of the whole person.
			(2)	There is constant pain within the knee joint aggravated by activity and in the early morning.  There is 40 degrees loss of flexion and numbness down the front of the lower leg from the superior border of the Patella to mid-lower leg.
			(3)	It is likely that there will be further reduction in flexion, over the years, due to wear and tear.  Extension is less likely to be affected.
			(4)	Mr Zoltak's degree of mobility is very good.  He walks quickly with a minimal limp and I see no reason why he would not be able to participate at fishing.
			(5)	Mr Zoltak has made a very good recovery from a serious injury to his left knee.  It is conceivable that if he had continued with his post operative therapy he might have had a greater degree of flexion.  The persisting pain is due to intra-articular cartilage damage and I do not think that the lack of formal post-operative care would have made any difference to this.  He will probably suffer ongoing degenerative changes due to age and activity.  I do not think that formal or informal treatment would make any difference to this".

		The difference between these two reports is that in 1989 Mr Bromwich assessed the disability as loss of 15% function of the left lower limb and in 1994 Mr Johnstone assessed it as 14%.  That is scarcely significant and I do not read into those figures that there has been real improvement since 1989.

		[The respondent] could not walk long distances any more after the injury.  Fifty to 100 metres was his limit at first, but now it is about a kilometre.  He stayed in Darwin for a while, but thought it "impolitic" to remain on the land of the Port Authority.  He had lodgings somewhere and got himself a computer chess set.  In 1992 he left Darwin for Cairns and stayed a while there camping out, then moved to Brisbane.

		He did "nothing specifically" in Cairns but fished and organised some fishing gear for himself.  In Brisbane he used that gear.  He has become expert on parts of the Brisbane River good for bream.  Plainly, comparing his fishing on the Brisbane River with his wharf fishing here, he has put a brave face on a considerable diminution of his fortunes.  Gone are the days of large queenfish.  On the other hand he can take public transport to get around.  There is a suburban train system.  He is able to attend the libraries in Brisbane and he reads a lot, particularly works of reference.  What he does miss is the ability to walk and sleep out.  He had dreams of walking in the Great Dividing Range, and he is now limited by his knee.  Even a 5 kilometre walk is quite out of the question now, whereas in Darwin he would take a Sunday stroll from Darwin to Casuarina. He can however still climb stairs and he does his best not to be helpless.  The knee aches constantly now and most days he takes Indocid because aspirin by itself is no longer sufficient.  I wondered about the cold weather in Brisbane, but he told me frankly that he had not noticed a correlation between pain and cold weather.  I cannot rely on his comment that the knee may be worse on a cold Brisbane morning.  The pain however has worsened and as he told Mr Johnstone he has been prescribed Indocid since early this year.  He presently takes one tablet 3 times a day, though not every day.  He told me "It helps.  The pain has stopped getting worse".  Some activities, like kneeling, leave the knee painful for two or three days and the trip to Darwin was having a similar effect." (emphasis mine)

		The Court's findings on the issues (pp3,4)
		In light of its findings set out above the Court turned to examine the three issues raised by the pleadings: negligence; contributory negligence; and the quantum of damages.

		(1)	Negligence of the appellants
		The respondent's 6 allegations of negligence are set out at pp3-4 under "The Pleadings".  Having considered the Darwin Port Authority Act, the lease agreement, and the fact that the Authority was the registered proprietor of the land, the Court held that the Authority had "full authority over the [relevant] Port [area]" and "real control over the facilities which it was permitting [Nicron] to build [in that area]"; and that Nicron clearly had the right of "exclusive use of the particular area", as lessee under the lease agreement.   His Worship found:-
		"It cannot be said that either the Port Authority or Nicron did not know the state of the new concentrates shed and the fencing and gateways around it: it cannot be said that the Port Authority did not know that members of the public could go about [this area] without hindrance.  The Port Authority knew specifically of fishermen and vandals and [the respondent]." (emphasis mine)
		In light of these findings, the Court held that the Authority knew and Nicron ought to have known that the respondent came into "the area around the shed" from time to time.  As will be seen, it was necessary for his Worship to address this question of what the appellants knew or ought to have known, in order to assess whether they ought reasonably to have foreseen a risk of injury to the respondent from the existence of the hole, and to determine whether a relationship of proximity existed between the appellants and the respondent.  These requirements of foreseeability and proximity are matters which determine the existence and the scope of any respective duties of care the appellants owed to the respondent.  In view of the nature of the appellants' attack (pp21-26) on his Worship's approach to his task, the fact that he set about ascertaining what the appellants knew is significant.
		His Worship then said that the applicable law was as stated in a passage in the Northern Territory case of Papatonakis v Australian Telecommunications Commission & anor (1985) 156 CLR 7 at 27 per Brennan and Dawson JJ., viz:- 
		"An occupier of land is under a general duty of care to a person entering on the land, whether as invitee, licensee or trespasser, independent of any special duty, where there are circumstances giving rise to the general duty.  That is now the settled law of this country: see Hackshaw v Shaw (1984) 155 CLR 614." (emphasis mine)
In that case the plaintiff contended that the occupier was liable both in negligence and as an occupier which had created an unusual danger on its premises.  A majority of the High Court held that the presence of low tensile flex installed by the occupier constituted an unusual danger; the action of the occupier in tampering with the Telecom cable and not informing Telecom or the plaintiff of the alterations it had made, created a relationship of proximity between the parties sufficient to impose a duty of care on the occupier.  It was reasonably foreseeable that by not warning the plaintiff, the occupier created a real risk that injury of the kind he sustained might occur.  The occupier could not claim immunity from liability on the ground that an ordinary person would not have foreseen the risk; it had chosen to interfere in a matter calling for technical skill, and could not maintain it was unaware of the presence of the danger.  It may be noted that Brennan and Dawson JJ contemplated concurrent resort to the 'general duty of care' in negligence as well as to the 'special duty' of an occupier varying according to the different classes of entrants, to found liability; see p27 of the report.  That both duties existed concurrently was the orthodox legal conception in 1985.
 		His Worship then cited at length from Lipman v Clendinnen (1932) 46 CLR 550 at 565, a case decided by Dixon J some 2 months after the decision of the House of Lords in Donoghue v Stevenson (1932) AC 562.  There a visitor to the caretaker of premises fell at night down an unguarded lightwell of which she was unaware.  The lightwell was plainly visible in daylight; in darkness, owing to its unusual character, position and construction, it was held to amount to danger of a kind which a visitor who had not been warned would not reasonably anticipate.  At p570 his Honour said:-
		"The real difficulty lies in the question whether in darkness the danger possesses the qualities of "concealment and surprise".  I have come to the conclusion that an affirmative answer should be given to this question.  In the first place, I do not think the exercise of ordinary care would disclose the danger to a visitor who was unaware of the existence of the lightwell.  - - - I feel little doubt that, unless the visitor carried a light, he would be unlikely - - - to ascertain the presence of the cavity except by tumbling into it. - - - To carry a light or obtain matches appears to me to be a precaution in excess of the degree of care which ordinary prudence would dictate in the use of an approach to a side door of suburban flats, notwithstanding that it contains steps.  In the next place, the particular construction of the ramp and lightwell is quite unusual.  Such things must rarely exist at the ground level of an ordinary dwelling.  An open pit, whatever its purpose, placed at the edge of a grass plot in proximity to a pathway leaving the grass, is at least surprising.  The juxtaposition of the pit, the steps and the lawn at the corner on the way to the door, appears to me to be so entirely out of keeping with the character of premises used at dwellings in the suburbs of Melbourne that a visitor would almost certainly fail to anticipate or suspect such a danger.  Reliance on the absence of such a danger would be certain.  The continuation of the brickwork forming the step across at the edge of the lightwell contributes further to the likelihood of misapprehension.  In darkness or in any insufficient light it would be easy to mistake the edge of the lightwell for the step.  Indeed the plaintiff appears to have put her foot either upon that or upon the coping near its junction with the step, and to have been misled into thinking she was on the path.  These elements appear to me to require the conclusion that at night the condition of the place constituted a hidden danger from which it was the duty of the defendant to exercise reasonable care to safeguard a licensee such as the plaintiff. The defendant did not, in my opinion, exercise reasonable care to prevent harm to visitors from this danger.  She could not reasonably rely upon an expectation that anyone who came at night to visit or communicate with the caretaker would be aware of the danger or would have been cautioned by the caretaker, or by those who directed him.  I do not think the plaintiff was guilty of contributory negligence."  (emphasis mine) 
That was in 1932.  His Worship considered that on "my reading of the authorities" an occupier's special duty to a visitor arising from a 'hidden danger' such as that referred to by Dixon J (and such as the hole in the shed, which he considered was "an unusual and a concealed danger") now fell to be dealt with as "part of the general duty".  This was clearly a reference to the 'general duty of care' owed to a person entering on land referred to in the passage he had earlier cited (at p14) from Papatonakis v Australian Telecommunications Commission (supra), as stating the law in the Territory.  It was a vital pointer to the approach he was taking, when the nature of the attack on his Worship's approach to the case at pp21-26 is considered.   
		I respectfully agree with his Worship's view, which represents the modern conception of an occupier's duty.  See Burnie Port Authority v General Jones Pty Ltd (1992-94) 179 CLR 520 at 547-548, which indicates how the "old inflexible rules defining the duty of an occupier of land" to entrants in a formulary manner "have [now] been absorbed by the principles of ordinary negligence".  This process of 'absorption' of the occupier's special duties to different classes of entrants is an example of a more general modern trend in tort law to impose liability only for the intentional or negligent infliction of harm.  See also the citation from Burnie (supra) at p39-40.  The process of 'absorption' of the special rules as to occupier's liability commenced in Australia over 30 years ago; see the tracing of the process by Deane J in Hackshaw v Shaw  (1984) 155 CLR 614 at 642-653.  However, the 'absorption' was completed only 8 years ago; see Australian Safeway Stores Pty Ltd v Zaluzna (1986-87) 162 CLR 479 at 484-488.  The complete 'absorption' thereby effected of the former differentiated occupier's duties depending on the class of the entrant, is clearly what his Worship had in mind when referring at p16 to the occupier's special duty now being dealt with as "part of the general duty" of care.
		Applying the law as thus stated to the evidence, the Court made the following findings and expressed its conclusion on the issue of negligence as follows:-
		"It may be said that the danger to [the respondent] was not as great as that to Mrs Lipman but that can only be because the lightwell required caution even in daylight.  So far as I can tell, three sides of the perimeter of the pit were most adequately fenced by the steel cladding of the shed.  Only the eastern side of the perimeter was not fenced.  Subject to that, I find that there was no lighting or signage [see [4] on p4] or barricade or fence to warn of the pit or to make it safe [see [5] on p4], neither was there any effective regulation or control of the land and buildings in this part of the Port [see [1] on p3].  Perhaps there were few people about at night, when the workmen were gone, but those few were free to roam as they pleased.  It is clear that the actual wharves were occupied at night by fishermen and others, and no doubt the numbers fluctuated according to the tides and the perceived likelihood of catching fish.  What is certain is that [the respondent] lived in the area for six months and on 17 March 1989 there were other folk, whom he did not trust, in the area he occupied.  Those folk were as likely as [the respondent] to wander about, to be caught by a downpour, to take shelter in a steel shed, to fall into the pit.  Certainly in a downpour, the construction amounted to an allurement.

		I am satisfied that the condition of the building with its open ramp and pit did, by night, constitute both an unusual and a concealed danger which certainly should have been known to both defendants [see [6] on p4].  It was a condition, moreover, that could readily have been altered, and safeguarded, by the installation and operation of a light or two [see [2] on p3].  One at the top of each ramp might have sufficed for general safety, and one at the top of [the respondent's] ramp might have protected him. Or a barrier such as the present PVC gate could have been installed, or the perimeter fence could have been completed and secured [see [5] on p4].  I do not say that lights working off mains power would be 100% effective in a Darwin thunderstorm, but the law does not require foolproof safeguards.  Perhaps the portable flashing lights used at excavation sites would have sufficed.  This is not my concern.  My concern is that no precautions at all were taken and that is my finding [see [3]-[6] on p4]." (emphasis mine) 
It can be seen that these were findings that all of the particulars of negligence alleged by the respondent at pp3-4 had been established.  His Worship said later:-
		"The evidence of the arrangements between the two defendants satisfies me that they are jointly liable in negligence to the plaintiff - - -"
It is not suggested that any liability in negligence of the appellants is other than joint.
		(2)	Contributory negligence of the respondent
		The partial defence of contributory negligence is established when a defendant proves that the plaintiff, by failing to take reasonable care of himself in his own interest, failed to avoid getting hurt by the defendant.  Applying Podrebersek v Australian Iron & Steel Pty Ltd (1985) 59 ALR 529 at 531 the Court posed as the relevant question to be addressed on this issue whether "in the circumstances and conditions prevailing, '[the respondent's] conduct amounted to mere inadvertence, inattention or misjudgment, or to negligence.'"
		In addressing that question, his Worship held:-
		"I do not find contributory negligence [by the respondent].  I cannot see, on balance, that there was a failure by [the respondent] to take reasonable care for his own safety and well-being which contributed, even in part, to his subsequent injury [see [1]-[3] and [5]-[8] on p4].  He was caught by a sudden storm which came without warning and he was taking shelter from it in the only place reasonably handy and available, in a big roofed shed.  No doubt he could have stood at the top of the ramp, in rain which was described as "falling like billiard cues", that is, straight down, until a flash of lightning revealed whether there was danger.  R.L. Stevenson used this ploy to save the life of David Balfour of Shaws in the opening chapters of "Kidnapped".  It is not practicable in a deluge in Darwin, any more than it is advisable to stand in the open in a thunderstorm.  While it is certain that it was [the respondent's] move to the right, towards the shed's interior, which caused him to fall, I cannot say that his speed had anything to do with it [see [9] on p4], or that he should have proceeded with utmost care [see [1]-[3] and [6]-[8] on p4].  A shed, even one with an elevated platform, such as he was on, is not like a door in a strange house which may lead to a flight of stairs into a basement.  The direction he turned was the way one could anticipate that anyone entering in wet weather would turn.

		It appeared in cross-examination that in an answer to interrogatories, which answer was not tendered, [the respondent] had said that he had drunk no alcohol in the previous 24 hours.  He explained that that was his error in answering the interrogatories long-distance.  He did not intend to deny drinking. This is not strong evidence that he was further in drink than he would have me believe.  There is no medical evidence that he still had significant alcohol in him when first treated.  On balance, I find that he was sober enough to look after his own interests and certainly not inebriated as pleaded by the Authority [see [4] on p4]." (emphasis mine)

It can be seen that these were findings rejecting the 9 allegations of contributory negligence made by the appellants at p4.  His Worship was not here dealing with the defence of voluntary assumption of risk apparently raised by Nicron in its pleadings (p4); that was not argued before me.

 		(3)	Quantum of damages payable for pain and suffering, and loss of amenities of life
		On appeal, the appellants did not challenge the heads of damages, special damage/future medicals ($1000.00) and interest on damages for pretrial non-economic loss ($2460).  They put in issue the amount of the damages component for pain and suffering and loss of the amenities of life ($30,000.00). In awarding that sum, his Worship reasoned as follows:-
		"It may be said that this man has suffered less in the way of loss of amenity than a person in employment.  He has not had to adjust (psychologically, not economically) to being "thrown on the scrap-heap", or to changes in his employment because of the injury.  But even though he is a gentleman of sufficient independent means there is significant loss of amenity.  It will not be so convenient to live outdoors.  He can no longer hike. I do not understand his reference to claustrophobia as anything more than dislike of indoor living and the propinquity of his neighbours.  There is no evidence to say that curtailing his outdoor life or enforced association with humanity will exacerbate whatever disorder he suffers.  He can still fish.  He was ever the passive fisherman, anyway, so the bad knee will not affect that activity so much as the getting to and from the sites of his endeavours. He can still get to libraries.  When osteoarthritis sets in, as is likely, his main present activities are likely to be further curtailed by pain.  Already he has a knee he cannot trust which lays him up for two or three days at a time and an area below the knee which lacks feeling and which adds to the chanciness of every step on rough ground.

		He has suffered a significant loss and I award a global figure of $30,000." (emphasis mine)
I turn to the case as argued on appeal.
 
		The submissions on appeal
		(1)	Ground 1 - negligence of the appellants
			(a)	The appellant's submissions
		Mr Brown argued grounds (1)(i) and (ii) on p2 together, as follows.
		To decide whether the appellants were liable in negligence the Court had to consider and determine specifically and expressly, as a threshold question, whether either or both appellants as occupiers of the land owed a duty of care to the respondent under the general law of negligence; that is, whether they were under an ordinary common law duty to the respondent to take reasonable care, in light of the existence of the hole.  To determine that threshold question the Court was required to address and determine the following questions:  whether risk of injury from the hole was reasonably foreseeable; and whether a relationship of proximity between the appellants and the respondent existed.
		The Court had not approached its task in this way.  It had accordingly failed specifically to address and determine the threshold question - whether the appellants owed the respondent a duty to take reasonable care to avoid a reasonably foreseeable risk of harm from the hole, and the extent of that duty.  Instead, it had approached the determination of the question whether the appellants were liable, by applying the law as to occupier's liability as it stood prior to Australian Safeway Stores Pty Ltd v Zaluzna (supra); see pp16-17.  Accordingly, it had addressed and determined the wrong threshold question, namely:  whether the appellants as occupiers of dangerous premises thereby owed a "special duty" of care to the respondent.  By approaching its task in this way, the Court had misdirected itself in law in that it had "not directly considered" the "[general duty of] care question", or the "central issue" of "the degree of proximity of relationship".  This was a "very relevant" misdirection, because the respondent was in fact "a trespasser".  Since he was in the shed without the appellants' consent, under the old occupier's liability 'special rule' approach, the appellants owed him no duty at all until they were aware or should have been aware of his presence, and then it was only to abstain from causing him injury intentionally or recklessly.  I observe in passing that if his Worship had in fact approached his task in this impugned way, it was an approach more favourable to the appellants than the 'general duty of care' approach.
		The Court's finding (p18) that the shed was an "allurement" was not relevant to the question it had to determine - whether the appellants were liable to the respondent in negligence.  Such a finding was not relevant to the determination of the question whether a general common law duty of care existed.  By making that finding the Court again was applying the law as it stood before Australian Safeway Stores Pty Ltd v Zaluzna (supra).  I note that the doctrine of "allurement" had developed under the former law as an ameliorative rule to enable an injured plaintiff (particularly an infant) to be classified as a licensee rather than a trespasser since that classification attracted a higher duty of care by the occupier than that due by him to a trespasser.  		Mr Brown submitted that the Court's proper concern was simply whether the occupiers "owed a [general] duty of care", and not with whether the respondent was a trespasser or a licensee.  I observe that his Worship never characterized the respondent as a 'trespasser' or as a 'licensee'.  The Authority had pleaded (p4) that he was 'trespassing'; his Worship had found (p5) that he was "not the only unauthorized person in the area - - - but he was openly in residence."  Mr Brown submitted that the Court had failed specifically to consider whether the appellants "owed a duty of care to [the respondent]".
		Notwithstanding this general submission that the Court had not addressed the necessary questions - of reasonable foreseeability of risk of harm and whether a relationship of proximity existed between the parties - Mr Brown made the following two qualified concessions, in relation to the Court's approach:-
		(1)	"There is some discussion of the proximity of the relationship [implicit in the finding at p13], although [the Court] does not specifically use [those] words"; and
		(2)	"- - - [as to] the finding [p18] - - - that the pit and the ramp were "an unusual and a concealed danger":  his Worship says [p18] that it "could [readily] have been altered, and safeguarded" and he says how that could have been done with lights and a barrier - which in terms of what balancing the foreseeability of risk and what you can reasonably do to prevent it, by implication - - - although he hasn't specifically directed himself to the question of foreseeability per se, he has made that balancing of competing interests."
		In support of his general submission Mr Brown relied on the trespasser case of Hackshaw v Shaw (supra) per Deane J at pp662-665, where his Honour rejected the concept that the old 'special duty qua occupier' co-existed with 'an ordinary duty of care' and discussed how the requirement of proximity could be satisfied when the entrant was a trespasser; Australian Safeway Stores Pty Ltd v Zaluzna (supra) at 487,  where the majority of the High Court adopted Deane J's approach in Hackshaw v Shaw (supra) and authoritatively rejected the approach that concurrent duties existed; Wyong Shire Council v Shirt (1979-1980) 146 CLR 40 at 47-48 per Mason J, holding that while a risk of injury extremely unlikely to occur may nevertheless be a foreseeable risk of injury, that does not of itself mean there has been a breach of duty of care - that is determined by a consideration of the magnitude of the risk and its degree of probability and other relevant factors such as the expense and difficulty of taking alleviating action and any conflicting responsibilities the defendant may have, because in the context of breach of duty foreseeability of risk and likelihood of risk eventuating are two different things; and Western Suburbs Hospital v Currie (1987) 9 NSWLR 511 at 521 per McHugh JA, on the same point.  He sought to distinguish the outcome in Lipman v Clendinnen (supra) on the basis that here the respondent was a 'trespasser' and not an 'invitee' as Mrs Lipman had been (and so here the duty of care was less onerous), notwithstanding that the categorization of entrants in these terms had now ceased to be of importance in determining an occupier's duty of care.  
		I observe that the modern approach, which has obtained in Australia since the decision in Australian Safeway Stores Pty Ltd v Zaluzna (supra) in 1987 is that the general principles of negligence alone apply in cases such as this, in lieu of the former complex pattern of special rules applicable to claims by entrants against occupiers of land; these had turned on categorizing entrants by reference to their purpose in coming on the land (as trespassers or invitees or licensees), with differing and precisely defined standards of care applicable to each category of entrant; see Indermaur v Dames (1866) 1 L.R.C.P. 274 at 287-9 and Gautret v Egerton (1867) 2 L.R.C.P. 371 at 375 per Willes J.
			(b)	The respondent's submissions
		Mr Waters of counsel for the respondent made a broad submission covering grounds (1)(i) and (ii) and (2)(i) and (ii) (pp2-3), before making submissions specific to ground (1).  It is convenient to set out the broad submission first. 
		Whether the appellants had taken reasonable care in the circumstances and whether the respondent had been contributorily negligent were issues of fact; see Indermaur v Dames (supra) at p288:-
		"The question whether such reasonable care has been taken by notice, lighting, guarding or otherwise and whether there was contributory negligence in the sufferer must be determined by the jury as a matter of fact."
This had been applied in recent authorities. Bearing in mind that the appeal under s19(1) of the Local Court Act is restricted to questions of law, the appellants had to demonstrate that an error of law had occurred, when attacking findings on those issues of fact; for example, to show that there was no evidence to support the findings, or that wrong legal principles had been applied in arriving at those findings.  In his submission no such errors of law had been shown.  He referred to Smith v McIntyre (1958) Tas.S.R. 36 at 40-42 where Burbury CJ examined the authorities which show that only in exceptional cases would the trial judge's apportionment of damages be reviewed, when he found 'both to blame'; and Wilson v Lowery (1992-1993) 110 FLR 142 at pp145-146 and the authorities there cited, on when findings of fact may be challenged for errors or law.  I accept that the passage at p26 from Indermaur v Dames (supra) at p288 states the law.
		He submitted that there was ample material upon which this Court could find that his Worship had had regard to the proper tests to ascertain whether the appellants were liable in negligence; and that the series of findings by the Court amply demonstrated that it had considered the relevant issues.  
		He submitted that - "the way in which the appeal is framed, - - - particularly ground [of appeal] (2), really constitutes an invitation to [this Court] to displace findings of fact, [a course] which is not open to this Court."
		That was the broad submission.  Turning to ground (1)(ii) (p2), he submitted that the Court had clearly considered the question whether the appellants owed the respondent a duty of care in the circumstances, in terms of a "general duty" of care under the law of negligence.  It had referred to that "general duty" as the applicable law (p14); and it had sufficiently considered in relation thereto the relevant issues of foreseeability and proximity of relationship.  In support, he submitted that the following four findings were directed to those issues:-
		(a)	His Worship had found that "The [Authority's] 'security staff not only knew that the respondent was [in the area], but valued his presence as a deterrent to vandalism' (p5)".  Consequently the respondent had a "permissive right to be [in the area]" and could not be categorized as a "trespasser"; the fact that he was there as of "permissive right" went to establish the necessary 'proximity of relationship'.
		(b)	His Worship's finding as to the appellants' knowledge (p13) went to the questions of reasonable foreseeability of risk of harm and proximity of relationship.
		(c)	His Worship had found (p6) - 
				"Entry from the direction of the Boom Wharf is easy because there is a gateway wide enough for two large gates.  Only one gate is erected and if it were in its closed position it would cover only a portion of the gateway".
		This finding also went to the question of reasonable foreseeability of risk of harm.  Mr Waters submitted that these 3 findings were clearly directed to the issues of proximity of relationship and reasonable foreseeability of risk of harm, matters constituent to the existence of a 'general duty' of care, even though his Worship had not analysed his approach in those precise terms.  They were clearly so directed because they were findings on -
		"the characteristics of the area, - - - [the appellants'] knowledge, reputed [or] otherwise, of the persons who frequent the area - - - it is not a case where it can be said there had been - - - proper or appropriate precautions [taken] to exclude the sort of person the respondent was [from the area]; and that, coupled with the knowledge of [the respondent's presence] - - - [establishes] the element of proximity which [establishes] the essential element of the duty of care." 
		In support, Mr Waters relied on Western Suburbs Hospital v Currie (supra) and Northern Territory of Australia v Deutscher Klub (Darwin) Inc (1994) Aust Torts Reports 81-275.  In the former case an elderly woman visiting her sick husband in hospital fell down a set of stairs on the way to a car park; the stairs were partly obscured in conditions of glaring sunlight and were subsequently guarded by a gate provided at negligible expense.  She contended that in the circumstances there was an unusual danger which the hospital was or ought to have been aware and from the danger of which she should have been protected.  The trial was conducted on the basis that the woman was an invitee in accordance with the 'special duty' principles in Indermaur v Dames (supra), but before the appeal was heard the judgment of the High Court in Australian Safeway Stores Pty Ltd v Zaluzna (supra) had been handed down.  It was held that the hospital had failed in its duty of care to the woman under the ordinary principles of negligence, to take reasonable steps to prevent reasonably foreseeable injury.
		In the latter case, which involved in part a claim against a public authority for negligence arising from a gas explosion at a club, Priestley J discussed what was necessary to establish the requirement of proximity of relationship.  Though there was physical proximity between the parties, as here, in terms of time and space, that requirement did not involve merely an issue of fact, but an evaluation of what was fair and reasonable and considerations of public policy; it also involved an evaluation, when deciding whether there was causal proximity.  His Honour noted that in Gala v Preston (1990-91) 172 CLR 243 the majority of the High Court said at 252-3:-
		"Commencing with Jaensch v Coffey (1984) 155 C.L.R. 549, this Court, in a series of decisions, has accepted that a relevant duty of care will arise under the common law of negligence only in a case where the requirement of a relationship of proximity between the plaintiff and the defendant has been satisfied: see Sutherland Shire Council v Heyman (1985) 157 C.L.R. 424, at 461-462, 506-507; Stevens v Brodribb Sawmilling Co. Pty. Ltd. (1986) 160 C.L.R. 16, at 30, 50-52; San Sebastian Pty. Ltd. v The Minister (1986) 162 C.L.R. 340, at 354-355; Cook v Cook (1986) 162 C.L.R. 376 at 381-382.  The requirement of proximity constitutes the general determinant of the categories of case in which the common law of negligence recognizes the existence of a duty to take reasonable care to avoid a reasonably foreseeable and real risk of injury. In determining whether the requirement is satisfied in a particular category of case in a developing area of the law of negligence, the relevant factors will include policy considerations." (emphasis mine)

		(d)	Mr Waters referred to numerous findings by his Worship - see p18 - as establishing that the Court had considered "the practicability of resolving problems" of safety in relation to the hole; this was relevant in light of what Gibbs J said in Turner v State of South Australia (1982) 56 ALJR 839 at 840:- 
		"Where it is possible to guard against a foreseeable risk which, although perhaps not great nevertheless cannot be called remote or fanciful, by adopting a means which involves little difficulty or expense, the failure to adopt such means will in general be negligent."
Mr Waters submitted that those findings at p18 clearly established that the Court there had in mind -
		"- - - the equation which the common law has established between the foreseeability of risk, - - - the seriousness of [the] consequences of [the] risk - - - and the cost which would be involved in taking steps which would ensure that the risk could be avoided, or significantly reduced."
He submitted that even though the Court had not expressly referred to authorities on this aspect such as Wyong Shire Council v Shirt (supra) it -
		"- - - [had] clearly adverted [at pp17-18] to the fact that there were practical, reasonable and relatively [inexpensive] methods by which entry or access to the area [of the shed] could have been regulated and controlled."
Consequently, it was clear that the Court had addressed the issues arising from the foreseeability of harm.
		Mr Waters also relied (as relevant to the appellants' foreseeability of risk of harm) on the Court's finding (p18) that - "Certainly in a downpour, the construction [that is, the shed] amounted to an "allurement".
		(2)	Ground 2 - contributory negligence of the respondent
				(a)	The appellants' submissions
		Mr Brown argued both grounds of appeal in (2)(i) and (ii) on pp2-3 together.  He submitted that - 
		"- - - in considering contributory negligence the question - - - is: did the plaintiff fail to act with a view to self-protection, as a reasonable and prudent person in his position would have acted?"
		I accept that that is the test.  He submitted as follows.  A reasonably prudent person would not have run into the darkened shed in an area with which he was unfamiliar, in an industrial setting, especially in light of the fact that "he knew or ought to have known he had no entitlement to be on the property".   Accordingly, the respondent's conduct in running in ipso facto constituted a failure to meet the requisite standard of care required of him for his own protection; his doing so was not "inadvertence", it was "certainly a misjudgment, but negligent nonetheless".  A reasonable and prudent person would have "paused at the top of the ramp, which was sheltered, and [would] have felt his way into the shed."
		Mr Brown emphasized that the appellant was a "trespasser".  He submitted that this - 
		"heightens the [respondent's] potential contribution [to his injury] in that it's imprudent to trespass in dark strange surroundings, especially in an industrial or Port [setting]."
		He submitted that the shed was not an "allurement" as his Worship found (p18); it had not "tempted [the respondent] on to the land".  Rather, being "there illegally when it began to rain, [he] went into the shed imprudently."
 		Mr Brown submitted that accordingly "some reduction" in the damages awarded should have been made, on the basis that the respondent's behaviour which led to his injury did not meet the behaviour a reasonable and prudent person would have adopted in self-protection. In support, he relied on Commissioner of Railways v Ruprecht (1979) 142 CLR 563 at 570 per Mason J to the effect that a defendant is guilty of contributory negligence if he ought reasonably to have foreseen that, if he did not act as a reasonable and prudent man, he would expose himself to risk of injury; Sungravure Pty Ltd v Meani (1963-64) 110 CLR 24 at 37-8 per Windeyer J, to the same effect; McLean v Tedman (1984) 56 ALR 359 at 365-6 to the effect that "the issue of contributory negligence is essentially a question of fact", citing observations by Windeyer J in Sungravure Pty Ltd v Meani (supra) at 37 that regard could be had to "the urgency of the task, the man's preoccupation with the matter in hand"; Mahoney v Mill Properties Pty Ltd (1980-81) WAR 152 at 156 where Burt CJ held that a plaintiff was contributorily negligent in failing to stop walking before satisfying himself that what he thought to be a door was a door and in continuing to walk before satisfying himself that the 'door' would open; and Hackshaw v Shaw (supra) at 629 per Gibbs CJ.
	
		(b)	The respondent's submissions
		I referred at pp26-27 to Mr Waters' broad submission, which covered this ground.  He submitted as follows.  The question the Court had had to determine was as stated in McLean v Tedman (supra) at 365-366, viz:-
		"The question is whether that failure [to take appropriate precautions against the risk of injury arising from the motorist's negligence and the employee's failure to observe an oncoming vehicle as he carried out his allotted task] should be characterized as mere inattention or inadvertence or whether it amounts to negligence, there being a well recognized distinction between the two.  It is accepted that in considering whether there was contributory negligence by an employee in a case in which the employer has failed to provide a safe system of work, the circumstances and conditions in which he had to do his work must be taken into account.  And the issue of contributory negligence is essentially a question of act.
		
		As Windeyer J observed in Sungravure (110 CLR at p37), when an employee in a factory sustains injury, the jury in considering contributory negligence may have regard to "inattention bred of familiarity and repetition, the urgency of the task, the man's preoccupation with the matter in hand, and other prevailing conditions". (emphasis mine)     
Applying the words last emphasized "the [respondent's] pre-occupation with 'the matter in hand' and 'the urgency of the task' - - - - [was] his concern to get out of the rain."  


		The High Court in McLean v Tedman (supra) continued:-
		"It is then for the tribunal of fact to determine whether any of these things caused some temporary inadvertence, some inattention or some taking of a risk, "excusable in the circumstances because not incompatible with the conduct of a prudent and reasonable man".  His Honour went on to reject the suggestion that the approach applicable in the case of injury sustained in a factory was inapplicable to activities elsewhere, specifically referring to activities upon a highway." (emphasis mine)
Mr Waters submitted that the sentence last emphasized showed   that the considerations of 'urgency' and 'preoccupation' mentioned above applied on the facts of the present case.
		His Worship had rightly relied on Podrebersek v Australian Iron and Steel Pty Ltd (supra) (see p19) to warrant this approach.  The question on appeal was whether it had been open on the evidence for the Court to have found no contributory negligence by the respondent.  He submitted that the Court had adopted the correct test in deciding the question of contributory negligence, and that its findings, in particular its finding that the shed was an "allurement" containing a concealed trap (see p18), provided an adequate evidential basis for its conclusion that there was no contributory negligence.
		As to apportionment of damages Mr Waters relied on Smith v McIntyre (supra) at p40.  It is unnecessary to pursue that aspect in the light of my conclusions at pp42-3 on grounds 2(i) and (ii).
		He submitted that this Court should accept the trial Court's findings of no contributory negligence.
		Ground 3 - award of damages for pain and suffering, and loss of the amenities of life
			(a)	The appellants' submissions
		Mr Brown argued together the two submissions at (3)(i) and (ii) on p3.  His submission was the award was demonstrably too high in light of the pain and suffering the respondent had undergone, and the loss of amenities of life he had sustained as set out by his Worship at pp20-21.
		He submitted that "significant portions of [the respondent's] life [such as fishing] will not be affected by [the nature of] his injury", and that this Court should use its experience in such matters to ascertain what it considers to have been a "fair and just [award] in the circumstances". 		He submitted that the amount of the award was so unreasonable or plainly unjust in the circumstances that this Court should interfere with it.
		In support, Mr Brown relied on Antonow v Leane (1989) 53 SASR 60 at 71-4 per White J, finding the award for pain and suffering and loss of the amenities of life too high "when one stands back and looks at the overall picture and the place of her injuries and disabilities in the spectrum of cases coming before this Court"; Hansen v Northern Territory of Australia, (unreported, Mildren J, 18 May 1994) at 8 and 11 on the approach to the assessment of damages in light of what was said in Planet Fisheries Pty Ltd v La Rosa (1968) 119 CLR 118, and to a submission that an award was manifestly inadequate; Moran v McMahon (1985) 3 NSWLR 700 at 718-9 per Priestley JA, indicating that an assessment of damages for personal injuries should be approached by an appellate court "in the same way as when asked to interfere with the exercise of discretion by a trial judge"; and Arthur Robinson (Grafton) Pty Ltd v Carter (1967-68) 122 CLR 649 at 655 per Barwick CJ stressing that "the question is whether the verdict is unreasonably disproportionate to the circumstances of the injury in question."
			(b)	The respondent's submissions
		Mr Waters agreed that Hansen v the Northern Territory of Australia (supra) and the authorities cited by Mr Brown stated the law as to when an appellate court can review and interfere with an award of damages.  He submitted that, applying those authorities, in the circumstances of this case the award in question was not unreasonably high.
		He submitted that 3 of the findings placed the injury suffered by the respondent into the "serious category", in relation to damages.  These were:
		(1)	The respondent is a 41 year old man;
		(2)	His present disability is equivalent to 'loss of 15% function of the left lower limb but the development of osteoarthritis could double this' [p10, per Mr Bromwich].  Consequently, Mr Waters submitted, since the respondent was "likely to have a 30 percent disability if osteoarthritis intrudes", he had a "significant injury"; and
		(3)	The respondent's "personal fortunes" (see p12) have been diminished considerably by his injury.  It will limit his pleasures and his ability to live the particular lifestyle he has chosen to lead; he had a diminished ability to walk, and in particular to walk without suffering pain.

		Conclusions on the appeal
		(1)	Nature of the appeal
		An appeal from the Court is limited to "a question of law".  In Wilson v Lowery (supra) in the course of examining the ambit of such an appeal the Court of Appeal said at pp145-146:-
		"As has been said by Courts, the difficulty of distinguishing questions of law and questions of fact should not be minimised.  The "vexed question" is discussed at length in Hill & Bingeman, "Principles of the law of Workers' Compensation" (1981 ed.) at pp185-192.

		- - - 

		The authorities [in relation to appeals limited to errors of law] have been conveniently summarised by Mildren J in Tracy Village Sports and Social Club v Walker (1992) NTJ 1855.  We venture to repeat them:

		(1).	In the process of arriving at an ultimate conclusion a trial judge goes through a number of stages.  The first stage is to find the preliminary facts.  This may involve the evaluation of witnesses who gave conflicting accounts as to those facts.  If the trial judge prefers one account to another, that decision is a question of fact to be determined by him and is not reviewable on appeal.  It may be that the reason given for preferring one witness to another is patently wrong.  Nevertheless, no appeal lies: R v District Court of the Metropolitan District Holden at Sydney, Ex parte White (1966) 116 CLR 644 at 654; Azzopardi v Tasman UEB Industries Ltd (1985) 4 NSWLR 139 at 156; Haines v Leves (1987) 8 NSWLR 442 at 469-70.

		(2)	Regardless of the trial judge's reasons, if there is evidence which, if believed, would support the finding, there is no error of law: Nicolia v Commissioner of Railways [1972] ALR 185 (High Court).

		(3)	If, on the other hand, there is no evidence to support a finding of fact which is crucial to an ultimate finding that the case fell within the words of the statute (for example, that injury by accident arose out of the course of the employment, or that the failure to give notice was occasioned by mistake), there is an error of law: Nicolia v Commissioner of Railways, (supra); Tiver Constructions Pty Ltd v Clair, (supra), per Martin and Mildren JJ at 10-11; Haines v Leves (supra), at 156.

		(4)	But, a finding of fact cannot be disturbed on the basis that it is "perverse", or "against the evidence or the weight of the evidence or contrary to the overwhelming weight of evidence".  Nor may this Court review a finding of fact merely because it is alleged to ignore the probative force of evidence which is all one way, even if no reasonable person could have arrived at the decision made, and even if the reasoning was demonstrably unsound: Haines v Leves, (supra), at 469-70.

		(5)	The second stage is the drawing of inferences by the trial judge from the primary facts to arrive at secondary facts.  This is subject to the same limitations that apply to primary facts.

		(6)	If there are no primary facts upon which a secondary fact could be inferred, and the secondary fact is crucial to the ultimate finding as to whether or not the case fell within the words of the statute, there is an error of law.  If there are primary facts upon which a secondary fact might be inferred, there is no error of law.

		(7)	It is not sufficient that an appellate court would have drawn a different inference from those facts.  The question is, whether there were facts upon which the inference might be drawn.  If a tribunal draws an inference which cannot reasonably be drawn, it errs in point of law and its decision can be reviewed by the courts:  Instrumatic Ltd v Supabrase Ltd [1969] 1 WLR 519 at 521; [1969] 2 All ER 131 at 132, Lord Denning MR, with whom Edmund Davies LJ and Phillimore LJ agreed; Edwards (Inspector of Taxes) v Bairstow [1956] AC 14."  (emphasis mine) 
I respectfully adopt this summary as indicating the proper approach.  I deal with the grounds of appeal, seriatim.
		(2)	Ground 1 - negligence of the appellants
		It is now trite (albeit recently trite) that the ordinary principles of negligence have now subsumed the old special rules concerning an occupier's liability for injury on dangerous premises; see pp25-6.  I note the tracing of this process by the majority of the High Court in Burnie Port Authority v General Jones Pty Ltd (supra) at pp547-548:
		"In Commissioner for Railways (N.S.W.) v Cardy, (1960) 104 C.L.R. 274 at p291, Fullagar J commented that Donoghue v Stevenson "in a sense reoriented the whole law of negligence, and left perhaps few cases which went to the root of that subject and which were not liable to be re-examined and tested in the light of it".  That approach was reflected in judgments in this Court in a series of five cases between 1953 and 1963 [Thompson v Bankstown Corporation (1953), 87 C.L.R. 619; Rich v Commissioner for Railways (N.S.W.) (1959) 101 C.L.R. 135; Commissioner for Railways (N.S.W.) v Cardy (1960) 104 C.L.R. 274; Commissioner for Railways (N.S.W.) v Anderson (1961) 105 C.L.R. 42; Voli v Inglewood Shire Council (1963) 110 C.L.R. 74], supporting the conclusion that the old special rules concerning the duties of occupiers to invitees, licensees and trespassers were "part of" and "ultimately subservient" to the ordinary principles of the law of negligence with the result that the "duty to a trespasser is a duty to a person who may also be a neighbour in the sense in which Lord Atkin used the word" Rich v Commissioner for Railways (N.S.W.) (1959) 101 C.L.R. at p159; Voli v Inglewood Shire Council (1963) 110 C.L.R. 89; and see, generally, Hackshaw v Shaw (1984) 155 C.L.R. 614, at pp646-653.  That conclusion was denied by the Privy Council in Commissioner for Railways v Quinlan [1964] A.C. 1054 at p1081 where their Lordships commented that they could not "find any line of reasoning by which the limited duty that an occupier owes to a trespasser [under the old special rules could] co-exist with the wider general duty of care appropriate to the Donoghue v Stevenson formula".  It is, however, now fully reinstated in the common law of this country by Australian Safeway Stores Pty Ltd v Zaluzna (1987) 162 C.L.R. 479 at pp484-488, per Mason, Wilson, Deane and Dawson JJ where it was held that the old inflexible rules defining the duty of an occupier of land to an invitee, a licensee and a trespasser have been absorbed by the principles of ordinary negligence." (emphasis mine) 
I have already indicated (p17) the view which I take to the approach which I consider his Worship adopted.  In my opinion, bearing in mind the respective submissions of the parties (see pp21-6 and 26-31), and the nature of the appeal (see pp37-9), ground of appeal (1) must fail for the following reasons.
		A fair reading of the Court's findings and conclusion on the issue of negligence (see pp13-19) leads irresistibly to the conclusion that, even though his Worship did not express himself in terms of foreseeability, proximity and duty of care, he was well aware of the applicable law and was applying it.  His Worship's reference at pp15-16 to Lipman v Clendinnen (supra) is to be read in the context of his earlier reference to Papatonakis v Australian Telecommunications Commission (supra) at p14 and his remark (at p16) that "my reading of the authorities is that this [special] duty [of care to a visitor] is now part of the general duty [of care to a person entering on land]".  
		This conclusion is supported when regard is had to the specific findings of fact made by the Court (p18) all of which are directed to the issues of negligence raised by the pleadings and are supportable by the evidence.  Those findings of fact are clearly relevant to the determination of the issues of proximity of relationship and reasonable foreseeability of risk of harm, and whether the appellants accordingly owed a duty of care; I am satisfied that that was why his Worship set about that process of fact finding.  In a case such as this, fitting within a well-established category of negligence cases, it is not to be expected that there would be discussion of the proximity issue; see the observation by  Deane J that the requirement of proximity controls "the categories of case in which the common law of negligence will admit the existence of a duty of care" - The Council of the Shire of Sutherland v Heyman (1985) 157 CLR 424 at 495-8; and note the citation from Gala v Preston (supra) at p30.
		The Court's reference (p18) to the construction (the shed) as constituting an "allurement" must be understood in its context.  His Worship clearly had in mind the weather conditions prevailing at the time, and the fact that the shed provided the only shelter in the immediate vicinity of the respondent.  It had nothing to do with the former categories of entrants noted at p23.
		Consequently, I do not accept Mr Brown's submission that the Court misdirected itself in law in its approach to the question whether the respondent had shown that the appellants were negligent as he had alleged; nor did his Worship fail to find that the appellants owed a duty of care to the respondent.  I reject ground of appeal (1).

		(3)	Ground 2 - contributory  negligence of the respondent
		In March v E & M.H. Stramare Pty Ltd (1991) 171 CLR 506 Mason CJ (the majority agreeing) said at p515 that: 
		"The cause of a particular occurrence is a question of fact which must be determined by applying common sense to the facts of each particular case."
See also Podrebersek v Australian Iron and Steel Pty Ltd (supra) at pp493-494 on the approach to contributory negligence, and to apportionment of responsibility when contributory negligence is found.  The High Court stressed that apportionment "involves an individual choice or discretion, as to which there may well be differences of opinion by different minds."
		The resolution of whether there was contributory negligence in this case turns upon its particular facts, assessed by reference to the standard of a reasonable and prudent person.  I bear in mind the nature of the appeal (see pp37-39) in ascertaining whether the necessary error of law has been shown; see Podrebersek v Australian Iron and Steel Pty Ltd (supra) at p494, and Smith v McIntyre (supra) at pp40-42. 
		Bearing these matters in mind, having regard to the parties' respective submissions (at pp31-3 and 33-5) and the Court's findings of fact (at pp19-20), I consider that it is not possible to say in terms of the analysis at pp37-9 that it was unreasonable for the Court as tribunal of fact to have placed the entire responsibility for the respondent's damage on the appellants.  In my opinion, there was evidence to support such a finding; it was open to the Court to make it.  On that basis, I decline to interfere with the Court's ultimate finding that the respondent was not contributorily negligent.  I reject ground of appeal (2). 
		(4)	Ground 3 - the award of damages
		In Hansen v The Northern Territory of Australia (supra), a case involving an award of compensation for crime, Mildren J considered whether it was permissible to refer to comparable cases as a touchstone to ascertain the compensation appropriate to be awarded in a given case.  At pp7-9 his Honour said:-
		"I was referred to the decision of Angel J in Rigby v. Solicitor for the Northern Territory  [(1991) 105 FLR 48] when His Honour held that upon an application for compensation under the Act, the Local Court may pay the same limited regard to generally comparable verdicts as is paid in civil actions for non‑economic loss.  However, it is plain that all His Honour was doing was applying the well established principle in Planet Fisheries Proprietary Limited v. La Rosa and Another (1968) 119 CLR 118.  There is nothing in His Honour's judgement which supports the proposition that it is appropriate to put to the court a bundle of similar decisions with a view to establishing some norm, standard or tariff.  In Planet Fisheries Proprietary Limited v. La Rosa and Another Barwick CJ and Kitto and Menzies JJ said at 125:-

			"... It may be granted that a judge who is making such an assessment will be aware of and give weight to current general ideas of fairness and moderation.  But this general awareness is quite a different thing from what we were invited by Planet's counsel to act upon in this case.  The awareness must be a product of general experience and not formed ad hoc by a process of considering particular cases and endeavouring, necessarily unsuccessfully, to allow for differences between the circumstances of those cases and the circumstances of the case in hand."


		Similarly in L. M. P. v. Collins the Northern Territory, [(1993) 112 FLR 289] at [310] Kearney J said:


			"... Verdicts in broadly comparable cases cannot be looked at as constituting the touchstone, the focus being on the particular case.  As indicated earlier [p303], the court is to assess the award in the general way allowed by Planet Fisheries Proprietary Limited v. La Rosa and Another (supra) to determine what is fair and reasonable compensation, using its general experience of the current community awareness of what is fair."

		In my view the summary of recent cases offered to me ought not be received, and I rejected them.  Similarly, it was not to the point that counsel appearing for the appellant in the Local Court was unable to refer the learned Magistrate to any comparable verdicts to support the amount claimed, (if that is what his Worship meant), and in my view the learned Magistrate ought not to have received the cases which were referred to him.  To the extent that any assistance may be needed by Magistrates unfamiliar with damages awards, guidance may be found in the judgment of Cox J in Packer v. Cameron (1989) 54 SASR 246 at 250, (a passage cited with approval by Angel J in Rigby v. Solicitor for the Northern Territory):

			"... any new judge whose practice has not given him an insight into the notions of fairness and moderation that find their expression in damages awards in personal injury claims will acquire it as quickly as he can by rapidly scanning a sufficient number of published or digested awards."
I respectfully agree with these observations.
		On this basis, Mr Brown's submissions (at pp35-6), in effect, amount to the simple proposition that the Court erred in law in awarding a sum of damages for pain and suffering and loss of amenities that was in all the circumstances manifestly excessive.  To establish this proposition he submitted this Court must use its general experience of the current community awareness of what is fair in the circumstances, to determine what is fair and reasonable compensation.
		In Hansen v The Northern Territory of Australia (supra) Mildren J at pp10-11 said:-
		"I turn now to consider the submission that the award of damages was manifestly inadequate.  I was referred by both parties to a number of authorities on this topic, but I think it is sufficient if I refer briefly to the decision of Kearney J in L. M. P. v. Collins and the Northern Territory of Australia, supra, at [p312] where His Honour observed, by reference to Australian Coal and Shale Employees' Federation v. The Commonwealth [1953] 94 CLR 621 at 627 per Kitto J, that there is a strong presumption in favour of the correctness of the decision appealed from, that the decision should therefore be affirmed unless the court of appeal is satisfied it is clearly wrong, but that although the nature of any error may not be discoverable, it is sufficient that the result is so unreasonable or plainly unjust that the appellate court may infer that there has been a failure to properly exercise the discretion which the law reposes in the court of first instance; as well as to the general observations of Barwick CJ in Sharman v. Evans (1976-77) 138 CLR 563 at 565 where it was pointed out that a mere difference of opinion as to what ought to have been the proper award of damages does not indicate error on the part of a trial Judge.

		Kearney J concluded [at p312]:

			"Where the appeal is from an assessment by a judge or magistrate sitting alone, for the award to be upset as manifestly inadequate it must be shown to be a wholly erroneous estimate of the damage suffered, unreasonable or plainly unjust, below the range of a sound discretionary judgment; see generally Gamser v. The Nominal Defendant (1976-77) 136 CLR 145 at 148.  The award for the heads of damages in S9(e)-(g) [of the Crimes Compensation Act] cannot be precisely quantified because they deal in incommensurables; dispute as to the adequacy of such an award cannot be resolved by reason or investigation.  The award is in truth of a conventional nature, involving a range within which any particular award is valid, bounded only by concepts of community fairness, a matter ascertained by judicial experience".
See also Moran v McMahon (supra) at p718, and in particular the very useful analysis by Priestley JA at pp719-722.
		The circumstances of this case are somewhat unusual in that the respondent is a person who admittedly has no earning capacity.  He never will have such a capacity.  He enjoys a simple lifestyle; his primary enjoyment in life involves the ability to live outdoors, fish, read, walk and hike.
		In my opinion, although the Court found that the respondent could still carry out several of these activities in full or in a limited way, there is evidence to support the Court's view that, bearing in mind the respondent's lifestyle, he has suffered a "significant loss of amenity", particularly in light of the likelihood that osteoarthritis may, in the future, set in and curtail some or all of those activities.
		In the light of my experience in these matters, considering the award in "the spectrum of cases coming before this Court" as White J said (p35), and bearing in mind current community awareness of what is fair, I consider the award of damages under this head cannot be said to be so unreasonable or plainly unjust that I should interfere with it.  It cannot be said to involve a wholly erroneous estimate of the damage suffered; it is not above the range of a sound discretionary judgment.  Consequently, ground of appeal (3) must be rejected.

		Order
		The appeal is dismissed and the decision of the Court is affirmed.  The appellants must pay the respondent's costs.

	__________________

