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ang95022

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA


						IN THE MATTER OF A MOTION
						TO QUASH AN EX OFFICIO INDICTMENT DATED 11 AUGUST 1995 OR TO PERMANENTLY STAY PROCEEDINGS

						
						BETWEEN:


						SCOTT AARON BREEDON
							Applicant				
	

						AND:


						THE QUEEN
							Respondent						


CORAM:   ANGEL J



	REASONS FOR JUDGMENT

	(Delivered 27 November 1995)


	The applicant, Scott Aaron Breedon, stands charged upon an ex officio indictment dated 11 August 1995 that on 
28 September 1990 at Darwin in the Northern Territory of Australia, he improperly interfered with the dead body of Stephen Clive Sargent, contrary to s140(b) of the Criminal Code NT.  The indictment was presented on 11 September 1995.  The Crown seeks a warrant for the arrest of the applicant to issue pursuant to s301 Criminal Code.

	Pursuant to s339 Criminal Code (NT) and, or alternatively, the inherent jurisdiction of the court, the applicant moves to have the indictment quashed or permanently stayed.

	Section 339 Criminal Code provides:

	"(1)	The accused person may before pleading apply to the court -

		(a)	to quash the indictment on the ground that it is calculated to prejudice or embarrass him in his defence to the charge or that it is formally defective; or

		(b)	to stay the proceedings on the ground that they are vexatious or harassing.

	(2)	Upon such motion the court may quash the indictment, order it to be amended in such manner as the court thinks just, stay the proceedings or refuse the motion."

	The background to this matter is as follows.

	On 28 September 1990 Stephen Clive Sargent died as the result of knife wounds received in the course of a struggle with the applicant.  A short time after Sargent died the applicant dismembered the body and later secreted the various portions around the bush.  After his arrest, the applicant showed police where he had secreted the pieces, of which not all were recovered.   

	On 1 October 1990 the applicant was arrested in Sydney.  On 2 October 1990 he was charged with the murder of 
Stephen Sargent under s162 Criminal Code.

	On 10 December 1990 the applicant was further charged with the offence of robbery whilst armed pursuant to s211(1) and (2) Criminal Code.

	Committal proceedings proceeded from 11 to 14 December 1990, at the conclusion of which the applicant was committed for trial on charges of murder and armed robbery.  Apart from establishing confessions by the applicant, a large portion of the prosecution case went to the finding of the body parts and forensic evidence, and otherwise, to confirm where the deceased had died and how his body had been cut up.  The prosecution relied heavily on the dismemberment and disposal of the corpse to establish an intention to kill and deliberate planning as proof of the charge of murder.

	On 20 August 1991 the applicant was brought to trial on an indictment charging murder and armed robbery.  These counts were joined pursuant to s309 Criminal Code, either as charges founded on the same facts or part of a series of offences committed in the prosecution of a single purpose.  There was no count for misconduct with a corpse.  

	Before the trial there was a lengthy voire dire hearing as to the admissibility of the evidence relating to the dismembering and hiding of the body.  The defence argued that this material was irrelevant to the offence as charged.  Mildren J ruled that the material was admissible as going to intent.  Consequent upon this ruling, at the outset of the trial the applicant made formal admissions pursuant to s379 Criminal Code that he had dismembered and hidden the parts of the body of the deceased.  The prosecution relied upon this and the other material to establish intent.  The prosecution also relied upon what it asserted to be a felony/murder rule under the Criminal Code.

	On 30 August 1991 the jury convicted the applicant on both the counts of murder and armed robbery.  On 2 September 1991 the applicant was sentenced to life imprisonment on the murder count and a concurrent term of six years six months for the armed robbery count.  Both sentences were fixed to commence on 1 October 1990.

	On 17 December 1992 the applicant, by leave, appealed against his convictions for murder and armed robbery.

	On 17 December 1993 the Court of Criminal Appeal upheld the applicant's appeal in respect of the conviction for murder, quashed the conviction and ordered a new trial.  The appeal from the conviction for robbery was dismissed.  The Court of Criminal Appeal held, inter alia, that there was no felony/murder rule under the Criminal Code.

	On 2 May 1995 the applicant stood trial again on the count of murder.  There was no count alleging misconduct with a corpse.  The same formal admissions were made and the prosecution relied upon the same material including the circumstances of the cutting up and hiding of the body as establishing intent.

	On 15 May 1995 the jury acquitted the applicant of the charge of murder and all other alternative charges of which he might have been convicted in accordance with the provisions of s326 of the Code.  Those alternative charges were manslaughter - s163 Criminal Code - and dangerous act - s154 Criminal Code.  The prosecution did not seek to argue that the accused could or should be found guilty of an offence under s140.

	Upon his acquittal, the applicant was discharged and released from custody having completed his sentence for armed robbery and having spent 104 days in custody on remand, the equivalent of a sentence of 156 days if one takes account of the remission system.  

	The following day the Attorney-General said in a press interview reported in the local newspaper that he would consider lodging an appeal from the jury's decision acquitting the applicant.  There is and was no such right of appeal.

	On 17 May 1995 the following appeared in the NT News (a daily newspaper published in Darwin) under the headline 'Cut-up body case:  Government acts':

	"The NT Government acted yesterday following the not guilty verdict in the cut-up body case.

	Attorney-General Fred Finch asked the Director of Public Prosecutions what action could be taken.
	And Police Minister Daryl Manzie said his disappointment at the jury's decision reflected the view of the community and police.

	A Supreme Court jury in Darwin on Monday acquitted Scott Aaron Breedon, 29, who was charged with murder.

	Mr Breedon admitted he had dismembered the body of a man who died after a struggle with him.

	He was found not guilty of murder and two lesser charges by a NT Supreme Court jury.

	The lesser charges were manslaughter and doing a dangerous act.

	The jury decision was unanimous.

	Mr Breedon had been convicted of murder and sentenced to life imprisonment at the original murder trial, but he won a retrial after an appeal to the Court of Criminal Appeal.

	During the trial, the jury was told Mr Breedon admitted that he cut up the body of 38 year old Stephen Sargent after Mr Sargent died in a struggle with him in a Darwin flat on September 28, 1990.

	Mr Breedon admitted he initially hid the body parts in a wardrobe in the flat and later disposed of them in various locations south of Darwin.

	Lunged

	The jury heard that Mr Breedon had intended to rob Mr Sargent and had grabbed a knife when Mr Sargent lunged at him.

	Mr Manzie said yesterday:  'There is no dispute about the facts in regard to the matter.

	'It's admitted he was involved in a drug deal, he committed a robbery (and) he used violence with a knife.

	'Somebody died and he dismembered the body and distributed it around.

	'At the end of the day to see the jury acquit certainly leaves a lot of questions to be answered and doesn't fufil(sic) community's expectations in a case like that.

	'I'm certainly disappointed it occurred.'

	...
	Mr Manzie said Attorney-General Fred Finch was seeking advice from the Director of Public Prosecutions on what action could be taken.

	Mr Finch said he expected to receive advice later today on possible action."

	On 18 May 1995 the editorial of the same newspaper, headed "Don't rush to judgment", read:

	"The extraordinary case of Scott Aaron Breedon has attracted widespread attention and will reinforce a public perception that courts are too lenient with criminals.

	Unfortunately, we don't know all the facts.  Until we do, a full assessment of this case is not possible.

	Among the things we know are that Breedon admitted stabbing a man who later died.  Breedon intended to rob the man.  Breedon owed money to a drug dealer.

	Breedon also admitted cutting up the body and hiding it in a wardrobe in his flat at Parap.  Then he disposed of it in locations along the Stuart Hwy before escaping to Sydney, where he was captured by police.

	In September, 1991, Breedon was brought to trial and sentenced to life imprisonment for murder.  He was also found guilty of armed robbery and sentenced to six-and-a-half years to be served concurrently.

	But last year the Court of Criminal appeal granted a retrial on a legal issue.

	Following the retrial, the jury unanimously found Breedon  not guilty of murder, not guilty of manslaughter and not guilty of doing a dangerous act.

	First sight

	At first sight, the jury's decision seems rather astonishing.

	What we do not know is why they reached that decision.  Attorney-General Fred Finch has asked the Director of Public Prosecutions for a report.  It should be made available to the public.

	...
	... we need to know much more about the reasons for this jury's decision on Breedon.  Until we do it is best to withhold judgment."
	The applicant says the proceedings, pursuant to s140(b) of the Criminal Code, are vexatious or harassing and should be quashed or permanently stayed pursuant to s339(1)(b) of the Criminal Code, and, or alternatively, are an abuse of process and should be quashed or permanently stayed pursuant to the inherent jurisdiction of the court.

	This court has power to quash or stay indictments once they have been signed pursuant to s339 of the Criminal Code: The Queen v Siughzdinis and Mauri (1984) 32 NTR 1 at 7; The Queen v Haslett and Anor (1987) 50 NTR 17 at 23.  This court, as a superior court of record, also has the inherent power to stay or postpone a trial where such is necessary to prevent an abuse of process or to ensure that an accused receives a fair trial:  Barton and Anor v The Queen and Anor (1980) 147 CLR 75; Haslett, supra, at 24.  It has power to permanently stay proceedings where there has been unreasonable delay: Bell v Director of Public Prosecutions and Anor [1985] AC 937; Jago v The District Court of New South Wales and Ors (1989) 168 CLR 23 at 31; Walton v Gardiner (1992-3) 177 CLR 378.  This power is broader than ss332 and 333 Criminal Code which enable the court to discharge an applicant where there has been unreasonable delay presenting an indictment after an order of committal or unreasonable delay bringing a matter on for trial after presentment of an indictment.   

	In Walton v Gardiner, supra, Mason CJ, Deane and Dawson JJ said (at 392-4):
	"The inherent jurisdiction of a superior court to stay its proceedings on grounds of abuse of process extends to all those categories of cases in which the processes and procedures of the court, which exist to administer justice with fairness and impartiality, may be converted into instruments of injustice or unfairness.  Thus, it has long been established that, regardless of the propriety of the purpose of the person responsible for their institution and maintenance, proceedings will constitute an abuse of process if they can be clearly seen to be foredoomed to fail.  Again, proceedings within the jurisdiction of a court will be unjustifiably oppressive and vexatious of an objecting defendant, and will constitute an abuse of process, if that court is, in all the circumstances of the particular case, a clearly inappropriate forum to entertain them.  Yet again, proceedings before a court should be stayed as an abuse of process if, notwithstanding that the circumstances do not give rise to an estoppel, their continuance would be unjustifiably vexatious and oppressive for the reason that it is sought to litigate anew a case which has already been disposed of by earlier proceedings.  The jurisdiction of a superior court in such a case was correctly described by Lord Diplock in Hunter v. Chief Constable of the West Midlands Police as "the inherent power which any court of justice must possess to prevent misuse of its procedure in a way which, although not inconsistent with the literal application of its procedural rules, would nevertheless be manifestly unfair to a party to litigation before it, or would otherwise bring the administration of justice into disrepute among right-thinking people".

	In Jago v. District Court (N.S.W.), at least three of the five members of the Court clearly rejected 'the narrower view' that a court's power to protect itself from an abuse of process in criminal proceedings 'is limited to traditional notions of abuse of process'.  Mason C.J. considered that a court, 'whose function is to dispense justice with impartiality and fairness both to the parties and to the community which it serves', possesses the necessary power to prevent its processes being employed in a manner which gives rise to unfairness.  His Honour quoted, with approval, the following remarks of Richardson J. of the New Zealand Court of Appeal in Moevao v. Department of Labour:

		'public interest in the due administration of justice necessarily extends to ensuring that the Court's processes are used fairly by State and citizen alike.  And the due administration of justice is a continuous process, not confined to the determination of the particular case.  It follows that in exercising its inherent jurisdiction the Court is protecting its ability to function as a Court of law in the future as in the case before it.  This leads on to the second aspect of the public interest which is in the maintenance of public confidence in the administration of justice.  It is contrary to the public interest to allow that confidence to be eroded by a concern that the Court's processes may lend themselves to oppression and injustice.'

	Deane J expressed a similar view in his judgment in Jago:

		'The power of a court to stay proceedings in a case of unreasonable delay is not confined to the case where the effect of the delay is that any subsequent trial must necessarily be an unfair one.  Circumstances can arise in which such delay produces a situation in which any continuation of the proceedings would, of itself, be so unfairly and unjustifiably oppressive that it would constitute an abuse of the court's process.  Multiple prosecutions arising out of the one set of events but separated by many years or a renewed charge brought years after the dismissal of earlier proceedings for want of prosecution could, in a case where the relevant material had been available to the prosecution from the outset and depending on the particular facts, provide examples.  Where such circumstances exist, the power of a court to prevent abuse of its process extends to the making of an order that proceedings be permanently stayed.'"

	The applicant particularly relied upon the cited passage from Deane J's judgment in Jago, supra, in support of the motion.

	The power to grant a permanent stay of criminal proceedings is one to be exercised only in the most exceptional circumstances:  Barton, supra, at 95, 116;  Jago, supra, at 31, 34; Williams v Spautz (1992) 174 CLR 509 at 529.  An applicant for a permanent stay must demonstrate more than a subjective sense of unfairness; he must show the prosecution is brought for a predominant ulterior or improper purpose: Williams v Spautz, supra, at 529, or delay such that he can not receive a fair trial, ie. that any trial would necessarily be unfair: Jago, supra, at 34, 49-50, 78, or that the continuation of the proceedings would be so unfairly and unjustifiably oppressive as to constitute an abuse of process:  Walton v Gardiner, supra, at 392, 395.  In short, the applicant must demonstrate one of the statutory grounds set out in s339 Criminal Code or an abuse of the court's procedure by reason of the institution of the criminal proceedings or the taking of a procedural step in the proceedings.  

	The categories of abuse of process are not closed:  Rogers v The Queen (1994) 68 ALJR 688 at 689, 706.

	The onus on the applicant is a heavy one:  Williams v Spautz, supra, at 529.

	In Rogers, supra, at 706, McHugh J said:

	"Although  the categories of abuse of procedure remain open, abuses of procedure usually fall into one of three categories:

	(1)	the court's procedures are invoked for an illegitimate purpose;
	(2)	the use of the court's procedures is unjustifiably oppressive to one of the parties;
		or
	(3)	the use of the court's procedures would bring the administration of justice into disrepute.

	Many, perhaps the majority of, cases of abuse of procedure arise from the institution of proceedings.  But any procedural step in the course of proceedings that have been properly instituted is capable of being an abuse of the court's process."

	In the present case the applicant says the institution of proceedings on the count of improperly interfering with a dead body is brought for an illegitimate purpose; that the use of the court's procedures is unjustifiably oppressive to the applicant because of an inability for him to obtain a fair trial; that there has been delay such that he can not receive a fair trial and that the continuation of the proceedings would be so unfairly and unjustifiably oppressive as to constitute an abuse of process.  

	The applicant asserts that the use of the court's procedures would bring the administration of justice into disrepute.  He also asserts that the proceedings are vexatious or harassing such as to justify an order under s339(1)(b) Criminal Code.  He points to the fact that the facts upon which the prosecution relies in order to prove its case have been known to the prosecution since at least 2 October 1990, that he has been through a committal and two trials and yet the prosecution did nothing in respect to laying a charge under s140 until after his acquittal on the murder charge.  He says that a failure to charge him at committal or to file an indictment containing that charge effectively prevented him from exercising his rights under ss332 and 333 of the Criminal Code.  He says a count under s140 ought to have been included in the original indictment.  He alleges "a general rule that charges arising from the same facts ought generally to be included in the same indictment."  He points to there being no explanation as to the delay in bringing the s140 count.  He points to the formal admissions he made at both trials which were not prejudicial to his interests in respect of the charges he then faced, but which are prejudicial to his interests in respect to the s140 charge.  He says that from the reaction of the prosecution to the acquittal at the second murder trial as disclosed in the local press, there is a strong inference that the Director of Public Prosecutions disagreed with the jury verdict and did not accept the jury verdict, and that the he only thereafter filed an ex officio indictment because he desired to further punish the applicant.  

	The applicant also submitted that considering the sentence in respect of the armed robbery charge and the fact that the maximum penalty under s140 is two years' imprisonment, had he been charged and found guilty of an offence under s140, the penalty, in all likelihood, would have realistically been much less than the maximum and concurrent with the original life sentence and the sentence for armed robbery.  Thus it was said, any sentence that would have been imposed would have been completed before the applicant was ultimately released from prison after serving the sentence for armed robbery.  Realistically, it was said, no further penalty would be imposed in the event of a conviction on the new charge.

	All these things were said in support of the submission that the proceedings were vexatious or harassing for the purposes of s339(1)(b) Criminal Code.

	Similar submissions were put in support of a case for a 
permanent stay based on abuse of process.  It was submitted that the nature and timing of the charge bore all the hallmarks of an improper purpose.  It was said "that something in the nature of chagrin or taking one's bat home had crept into the deliberations of the mighty.", as Asche CJ said in Haslett, supra, at 20.

	It was said that this was a case in substance of repetition of charges after an acquittal not followed by a punishment severe enough to satisfy the prosecutor, see Connelly v Director of Public Prosecutions [1964] AC 1254 at 1361-62, per Lord Pearce.  It was submitted that the present proceedings were in the nature of a repetition of a charge or at the very least proceedings based on "some feeling by the prosecution that the armed robbery sentence is not now to be regarded as sufficient punishment".  

	It was also submitted that the unexplained delay in the present case was such that any continuation of the proceedings, would, of itself, be so unfair and unjustifiably oppressive that it would constitute an abuse of process.  Reference was made to Walton v Gardiner, supra, at 394 approving the judgment of Deane J in Jago, supra, at 58, who cited as examples multiple counts arising out of the same set of facts but separated by many years, or a new charge brought years after the dismissal of earlier proceedings for want of prosecution where the relevant material had been available to the prosecution from the outset. 
	It was submitted that the length of the delay, the lack of any explanation for the delay and the applicant having no responsibility for the delay, all justify a stay of the present proceedings.  This was particularly so, it was said, because the applicant had suffered actual prejudice, both in his inability to contest the charge, having regard to the formal admissions he made at his two trials for murder, and in respect of any sentence that might now be imposed in the event of a conviction.

	As to s339, the Crown submitted that, significantly, the applicant did not rely on s339(1)(a), ie. that the indictment was calculated to prejudice or embarrass the applicant in his defence to the new charge.

	The Crown submitted that the indictment is not vexatious or harassing.  The evidence for the allegation under s140 has been known to the applicant all along.  It was submitted there is no motive for the laying of the indictment (see Williams v Spautz at 530, 537, and Moevao v Dept Labour [1980] 1 NZLR 464, 482) ulterior to the public interest or expectation that a person who can be proved to have committed a crime, and/or as in this case has admitted a crime, should be charged and brought to trial for that crime (Jago at 47).  The crime of improperly interfering with a dead body is a serious crime carrying a maximum penalty of two years' imprisonment and the public interest requires that it proceed (Jago at 55).  That public interest, it was said, outweighs any subjective considerations of the applicant (Jago at 33-4, 55; Walton v Gardiner at 396; and Moevao at 482).

	As to abuse of process generally it was submitted the process initiated by the presentment of this indictment is consistent with the true purpose of criminal proceedings and an independent exercise of the power of the Director of Public Prosecutions (see Jago at 47-8, and Moevao at 482).  There had been no undue delay; what delay had been occasioned was due to the resolution of the count of murder over two trials.  Such delay would not, in any event, it was submitted, prejudice the fair trial of the applicant (Walton v Gardiner at 422; Jago at 34, 60-1; and Barton at 114).

	As to the applicant's submission that this offence should have been included in the first indictment, the Crown submitted that s309 is discretionary and further there has been a practice that an indictment containing a count of murder will generally not be encumbered by other counts (see Hofschuster [1992] 65 A Crim R 167, 168-173).  In the present case, the indictment for murder was joined by a count of robbery in the first trial, the Crown case being put as a felony murder.  The inclusion of a count of improperly interfering with a dead body, if included on the original indictment, may have unnecessarily complicated the issues for a jury or have the danger of leading to compromise verdicts (Hofschuster at 177).  There is no effective difference, it was submitted, between proceeding on this matter by ex-officio indictment and originally charging the applicant on complaint in the Magistrates' Court.

	In so far as the applicant submitted that s326 of the Criminal Code could have been utilised by the prosecution in seeking a verdict on a s140 offence at each murder trial, the Crown correctly submitted that s326 did not enable such a course; that provision only applies to offences similar in nature.  The legal ingredients of murder and s140 are not similar: see ss17, 18 Criminal Code, and, generally, R v Hofschuster CCA 20/1993, as yet unreported, 29 July 1994.

	The applicant submitted that the s140 offence is a collateral attack on the murder acquittal.  That can not be so.  It is a separate and distinct offence and there is evidence to support a conviction.

	Counsel for the Crown observed that although many cases are cited from four jurisdictions in the article, 'Stay of Proceedings as a Remedy', D M Paciocco [1991] 15 Criminal Law Journal 315, there are no cases referred to which are analogous to present case.  He drew attention to the fact that in this case, no issues of double jeopardy, autrefois acquit or convict, res judicata, issue estoppel, illegal or improper practice or procedure have been or can be alleged by the applicant.
	
	Counsel for the Crown submitted that the extreme action 
of quashing the indictment and/or permanently staying it may only be contemplated in this case if no semblance of a fair trial could take place or the facts before the court made it plain that the decision to lay the indictment was not a proper exercise of the Crown's discretion and that the applicant had failed to establish any such case.

	I have considered all these matters and submissions and have reached the following conclusions.  

	There is no abuse of process in the bona fide prosecution of a person for a criminal offence: Williams v Spautz, supra, at 526, 527, 535; Rogers, supra, at 697.  If the Director of Public Prosecutions is motivated, as the applicant alleges, further to punish the applicant, that is to use the criminal process for the very purpose for which the criminal process is designed, and such is not an abuse of process in the sense of proceedings having been commenced for an improper purpose.  As  Mason CJ, Dawson, Toohey and McHugh JJ said in Williams v Spautz, supra, at 526: "... the existence of the ultimate purpose cannot constitute an abuse of process when that purpose is to bring about a result for which the law provides in the event that the proceedings terminate in the prosecutor's favour."

	I can not be satisfied that it is impossible for the applicant to undergo a fair trial according to law with respect to the new charge.  The formal admissions made at the two murder trials may be excluded by the trial Judge in the exercise of his discretion as being prejudicially obtained.  In deciding whether a fair trial is possible, emphasis must be placed on the important role of the trial Judge to ensure a fair trial.  That this is so was maintained in Barton, supra, at 111, per Wilson J, in a passage approved in Jago, supra, at 34, where Mason CJ said, "To justify a permanent stay of criminal proceedings, there must be a fundamental defect which goes to the root of the trial 'of such a nature that nothing that a trial Judge can do in the conduct of the trial can relieve against its unfair consequences':  Barton, per 
Wilson J".

	It can not be said, and, indeed, counsel for the applicant conceded that it could not be said, that any prejudice to the applicant by reason of the admissions could not be adequately dealt with by the trial Judge.

	I reject the applicant's arguments concerning the matter of sentence.  It seems to me that if he is convicted of the fresh charge, the sentencing Judge has a wide discretion and the matters put to me on this application may be taken into account to see that justice is done.  It can not be said that a sentence in respect of a new charge, had it been commenced earlier or contemporaneously with the armed robbery charge, would have inevitably been ordered to be served concurrently with the armed robbery sentence.  Without expressing any concluded view, there are reasons why any such sentence should be cumulative upon the sentence with respect to the charge of armed robbery:  cf eg. Shaw (1989) 39 A Crim R 343.

	As I have said, I do not consider there is any substance in the applicant's case based on ulterior motive.  Nor do I consider the applicant has made out a case based on delay or the alleged inevitability of an unfair trial or that he will be somehow inevitably prejudiced by the sentencing process if that eventuates.  As to delay, see R v Clarkson [1987] VR 962 at 973, which was approved by Mason CJ in Jago, supra, at 34.  If one asks, as did the Court in Clarkson, supra, (see at 974) whether the applicant's trial would be rendered unfair by any aspect of effluxion of time, then the answer is no.  The applicant is the sole witness as to what happened to the body of Stephen Sargent, save for the police to whom the applicant made statements and who accompanied him recovering the pieces.  The delay will not alter the nature or course of the trial.  The same answer, ie. no, must be given to another enquiry, would a trial be harsh or oppressive or such that a conviction would bring the administration of justice into disrepute?

	There remains for consideration whether the use of the court's procedures is nevertheless unjustifiably oppressive to the applicant, such as to constitute abuse of process or whether, for the purposes of s339 Criminal Code the proceedings are vexatious or harassing.

	In  Rogers, supra, at 689-690, Mason CJ said:

	"... there are two aspects to abuse of process:  first, the aspect of vexation, oppression and unfairness to the other party to the litigation and, secondly, the fact that the matter complained of will bring the administration of justice into disrepute.  This led the majority in Walton v Gardiner to state that the question whether criminal proceedings should be permanently stayed was to be determined by a weighing process involving a balancing of a variety of considerations.  Those considerations, which reflect the two aspects of abuse of process outlined above, include:
		'the requirements of fairness to the accused, the legitimate public interest in the disposition of charges of serious offences and in the conviction of those guilty of crime, and the need to maintain public confidence in the administration of justice.'"

	Weighing these considerations leads me to conclude that the present ex officio indictment should not be quashed and that the proceedings should not be permanently stayed.

	In Connelly, supra, Lord Pearce said at 1367:

	"It would be an abuse if he (the prosecutor) could bring up one offence after another based on the same incident, even if the offences were different in law, in order to make fresh attempts to break down the defence."

	Lord Devlin said at 1350:

	"If the court has power to see that a defendant is not oppressed by having too much put against him in one indictment, it must surely also have power to see that he is not oppressed by having the case against him spread over too many indictments."

	At 1352, Lord Devlin approved a statement of Lord Alverstone in Miles 3 Cr. App. R. 13 at 15 that there was no rule of law preventing a person from being tried for a different offence on the same set of facts but that "the Judge has a discretion in such a matter, and if, when a man has been acquitted, he considers the acquittal should make an end of the whole case, he can express his opinion."

	At 1353 Lord Devlin said:

	"In my opinion, if the Crown were to be allowed to prosecute as many times as it wanted to do on the same facts, so long as for each prosecution it could find a different offence in law, there would be a grave danger of abuse and of injustice to defendants."

And see, too, the views of Deane J in Jago, supra, at 43 cited earlier.

	In the present case I am of the view that to proceed with the new charge is not unfairly or unjustifiably oppressive or vexatious or harassing.  It may be that the applicant is distressed at the prospect of further proceedings emanating from the events of 28 September 1990.  It may be he was the subject of adverse public and press comment following his acquittal on the murder charge.  It may be that publicity prompted the then Director of Public Prosecutions to act.  But more than that is required to justify this Court interfering with the criminal process.  The new charge is not trivial.  It has not been brought maliciously, or for a predominant illegitimate purpose, or without prospects of success.  It impugns conduct different to that formerly said to constitute the crime of murder.  It impugns conduct following Sargent's death.  It concerns discrete events.  The lengthy delay in its instigation is explicable, if inexcusable, given the drawn out history of the murder charge, the committal, the trial, the appeal, the retrial.  There is no relevant prejudice on account of the delay.  A fair trial can be had.  Had the s140 charge been joined in the original indictment, it could have, and in all likelihood (see Hofschuster, supra) would have been heard separately from and after the murder charge.  The Crown naturally concentrated on the murder charge.

	I conclude that an abuse of process has not been shown, and that a proper exercise of the discretion under s339 Criminal Code is to refuse relief.  The motion to quash the indictment or permanently stay the proceedings is refused.  

	I will hear the parties as to the future conduct of this matter.  


	____________________


