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IN THE SUPREME COURT 
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No: LA 4 of 1998



		BETWEEN:


		ANSETT AUSTRALIA
			Appellant


		AND:


		ADRIAN ANTHONY VAN NIEUWMANS
			Respondent


CORAM:	MARTIN CJ.

REASONS FOR JUDGMENT

(Delivered 15 December 1998)


	This matter comes to the Court by way of appeal from the decision of the Work Health Court sitting at Alice Springs delivered on 19 March 1998.  The respondent (“the worker”) initiated proceedings against the appellant (“the employer”) precipitated by the employer’s giving to the worker three notices purporting to cancel or reduce weekly compensation then being paid to him under the Work Health Act.  The employer’s liability to the worker for compensation under the Work Health Act was admitted consequent upon the worker’s claim following an injury to his back arising in the course of this employment on about 11 July 1992.

In two of those notices the employer stated that it cancelled payments of weekly benefits to the worker, and in the other, that it varied the amount of weekly benefit payable to him.  
The employer’s giving of notice was required by s69 of the Work Health Act in that an amount of weekly compensation is not to be cancelled or reduced unless the worker to whom it is payable has been given fourteen days notice of intention to cancel or reduce the compensation and, where the compensation is to be reduced, the amount to which it is to be reduced (the notices wrongly assert that the employer “cancel” or “vary” the weekly benefit).  A notice must be accompanied by a statement in the approved form setting out the reasons for the proposed cancellation or reduction and indicating that the worker has a right to appeal against the decision to cancel or reduce the compensation (s69(1)(a) and (b)).  In some circumstances set out in s69(2) the requirement to give notice and a statement does not apply, but those provisions have no bearing upon this case.  It is provided in s69(3) that where compensation is to be cancelled for the reason that the worker to whom it is paid has ceased to be incapacitated for work, the statement under s69(1) shall be accompanied by a medical certificate of the medical practitioner certifying that the person has ceased to be incapacitated for work.  It is further required by s69(4) that the reasons set out in the statement referred to shall provide sufficient detail to enable the worker to whom the statement is given to understand fully why the amount of compensation is being cancelled or reduced.
One of the notices purporting to cancel payment of weekly benefits provided the following reason for the decision:
“On 14 December 1995, as a result of a medical examination performed on 8 December 1995, Mr Joseph T Black stated in his report dated 14 December 1995 that:
“In relation to the incident on 11 July 1992, it is probable that the effects of any muscular and/or fibro ligamentous strain would have resolved and the effects of any aggravation of any pre existing degenerative decease would have ceased.””
	The notice does not state as a reason for the cancellation that the worker had ceased to be incapacitated for work.  Nor was it accompanied by a medical certificate to that effect.  In his opening address at trial, counsel for the worker raised these deficiencies as a foundation for a submission to be later made that the question of the workers incapacity for work had not been properly raised.  Counsel for the employer does not appear to have said anything about that proposition at that stage of the proceedings.  The argument was further developed on behalf of the worker in his counsel’s closing address when he put the argument that the requirements of s69 in that regard were mandatory.  He relied upon the decision of Kearney J. in Johnston v Paspaley Pearls Pty Ltd (1996) 11 NTR 1.  Counsel then appearing for the employer had nothing to say in reply.  His Worship upheld the submission and the decision of the Court of Appeal in Collins Radio Constructors Inc v Shirley Day, unreported, but delivered on 26 March 1998 shows that he was right.  That case is directly on point.  The grounds of appeal alleging error on the part of the learned Magistrate in this regard cannot succeed.  

Upon the hearing before this Court and for the first time, counsel for the employer sought to raise a basis for upholding the validity of that particular notice.  I decline to deal with that argument.  In University of Wollongong v Metwally (No 2) (1985) 59 ALJR 481 the High Court said: 
“It is elementary that a party is bound by the conduct of his case.  Except in the most exceptional circumstances, it would be contrary to all principle to allow a party, after a case has been decided against him, to raise a new argument which, whether deliberately or by inadvertence, he failed to put during the hearing when he had an opportunity to do so.”
	Another reason for cancellation advanced in a separate notice was this:

“Pursuant to s75B(2) of the Work Health Act, you have unreasonably failed to undertake rehabilitation treatment or to participate in rehabilitation training or a work place base return to work program which could enable you to undertake more profitable employment; accordingly, you are deemed to be able to undertake such employment and your compensation is cancelled.”
	The employer was relying upon the following provisions:

“75B	WORKER TO UNDERTAKE REASONABLE TREATMENT AND TRAINING, OR ASSESSMENT
(1)	Where compensation is payable under Subdivision B of Division 3 to a worker, the worker shall undertake, at the expense of the worker’s employer, reasonable medical, surgical and rehabilitation treatment or participate in rehabilitation training or, as appropriate, in workplace based return to work programs, or as required by his employer, present himself at reasonable intervals to a person for assessment of his employment prospects.
…
(2)	Where a worker unreasonably fails to undertake medical, surgical and rehabilitation treatment or to participate in rehabilitation training or a workplace based return to work program which could enable him to undertake more profitable employment, he shall be deemed to be able to undertake such employment and his compensation under Subdivision B of Division 3 may, subject to section 69, be reduced or cancelled accordingly.”
A “workplace” is defined as meaning “a place, whether or not in a building or structure, where workers work”, s3(1).  It is a ground of this appeal that the learned Magistrate erred in law in his application of that section.
	It was admitted on the pleadings that for a period until the 8 December 1995 the employer had been paying weekly compensation to the worker and that the worker obtained temporary employment with the TAFE Centralian College in the position of an administrative assistant commencing on the 11 December 1995.  It was also common ground that the worker ceased that employment on Friday 15 December 1995.  There is some dispute as to the surrounding circumstances of the worker obtaining that employment and his ceasing to be so employed, and in that regard I turn to the findings of fact made by the learned Magistrate:

“The Worker, whilst completing a course of studies, decided to attempt a return to the workforce and commenced applying for positions.  He discussed this (sic with) Sue Watt, an occupational health and safety consultant engaged by the Employer’s insurer, who provided him with general advice and assistance including how he should present himself in an application form.
The Worker applied for a position at Centralian College and when so applying did not disclose his back injury.  The Worker asserted that it had been established by conversation with Sue Watt some time before that to disclose a back injury to a prospective worker would jeopardise his chances of success.  I accept the evidence of the Worker in this regard.
The Worker was successful in obtaining that position.  That position involved predominantly being seated at a computer and performing tasks in that situation.  Although the Worker initially thought that he could successfully perform the tasks involved, it transpired that this was not the case.  The long periods of sitting at the computer terminal caused problems.  ...
…
The Worker then revealed his medical situation to his employer and tendered his resignation.  This was after seeing a doctor and the doctor having spoken to Sue Watt.  The worker asked if there was any other work he could do at Centralian College but was subsequently informed there was not.
It should be noted that the position at Centralian College was found by the Worker himself.  It was not offered to him by the Employer, the Employer’s insurer or the rehabilitation consultant.”
	Section 75B falls within Division 4 of the Act “Rehabilitation and other Compensation”.  The purpose of the Division as set out in s75 is to ensure the rehabilitation of an injured worker following an injury, and under s75A an employer liable for workers compensation and rehabilitation is to take all reasonable steps to provide the injured worker with suitable employment or, as the Act was at that time, if unable to do so, to find suitable employment with another employer.  There is a further obligation, so far as is practicable, to participate in efforts to retrain the worker.  Subdivision B of Division 3 (s75B(i)) is that dealing with weekly compensation for incapacity for work and the obligation on the worker under s75B who is receiving such compensation is to undertake, at the expense of the worker’s employer, the various forms of treatment, or to participate in rehabilitation training and return to work programmes as referred to in that subsection.  His Worship’s finding of fact that the worker found the job at the Centralian College for himself takes him outside the provisions of s75B(1).

The third notice also depends for its effectiveness upon the employment with Centralian College falling within the operation of s75B.  The reason given for the notice to vary the amount of weekly benefits is:
“On Monday 11 December 1995 you commenced employment with TAFE Centralian College in the position of enrolment officer on a salary of $504 gross per week.  On about 14 December 1995 in breach of s75B of the Work Health Act you resigned that employment.  Pursuant to s75B of the Work Health Act you are deemed to be able to undertake employment of an enrolment officer with TAFE and your weekly compensation is reduced to $259.38.”
	The thrust of the appellant’s argument in relation to the two issues based on s75B was that the worker whilst in the employ of Centralian College was undertaking a “workplace based return to work program”.  I do not accept that the worker’s initiative seeking out what seemed to him to be an appropriate opportunity to get back into the work force amounted to a program within the meaning of those words in the subsection.  The word “program” imports the notion of a plan to be followed, in this context, a plan implemented in a workplace to assist workers to return to work.  That was not the case here.

His Worship was correct in finding that none of the notices was effective to entitle the employer to cancel or reduce the compensation payments to the worker.  However, that is not the end of the matter.  In the worker’s statement of claim there was set out the general history of his employment with the employer, the injury, the admission of liability and weekly compensation paid.  He also cited the three notices under s69 and pleaded in denial of the employer’s reason for giving them.  
The worker joined issue with the reasons advanced by Dr Black, but did not expressly raise the question of the validity of the notice itself.  The worker went on to assert that he continued to suffer from the back injury and its consequences, including anxiety, stress and depression.  Further, he claimed to have been totally incapacitated for work since 15 December 1995 (par21).  He pleaded that some payments by way of weekly compensation had been made up to 5 January 1996, just prior to the giving of the notices.  In conclusion, the worker claimed weekly payments from 15 December 1995.  That would flow as a consequence of a finding that the employer failed to establish the reasons specified in the notice, as would the claim for interest.
The statement of claim in respect of the notices relating to s75B effectively deny the operation of that section in the circumstances.
Opening the worker’s case, counsel made it plain that the proceedings were an appeal under s104 of the Act against the three notices for cancellation and reduction given under s69.  His opening included reference to evidence to be given regarding the worker’s medical history during his employment and later including as to the effect upon the worker of the service of the notices.  As I understand counsel, the worker’s case at trial was that he brought an appeal under s104 against the purported cancellation pursuant to s69 on medical grounds, claiming that the notice was invalid for non compliance with that section.  If he failed on that, counsel for the worker asserted that the employer could not establish those grounds on the merits.
As to the notices cancelling and reducing compensation relying on s75B, they too were the subject of appeal on the basis that the employer could not establish the grounds as falling within that section.
Counsel for the worker said that since the practice adopted in the Work Health Court required the worker to begin, he would call evidence in anticipation of the employer’s case in support of the grounds stated in the notices.  His plea that he was totally incapacitated was not to support a claim, but in anticipation of the employer’s attack.
Counsel for the employer at trial argued at the beginning that the issues were wider than asserted by the worker.  The proceedings were not an appeal under s69 and the worker had the burden of establishing his entitlement to compensation.  The worker’s counsel responded that the proceedings were an appeal under that section.
Whatever view may be taken of the statement of claim, the worker made it plain at trial that he was only appealing under s69 and that that was the intention of his pleadings.  It was plainly a tactical decision but made sufficiently clear by counsel in his opening.  I see no reason why any party ought not to be permitted to make its position clear at the commencement of trial to overcome any possible pleading ambiguity or doubt, nor why a party may not abandon any relief sought (subject always to questions of prejudice to the other side, none of which were raised here).  
His Worship approached the matter upon the basis put forward by the worker at the commencement of trial.  At the beginning of his reasons he said: 
“This matter is an appeal by the worker under s104 of the Work Health Act (“the Act”) against three notices of cancellation and/or reduction of payments given to the worker under s69 of the Act.”
	Having reviewed the pleadings and a general history of the worker/employer relationship, his Worship turned to examine the notice cancelling payment on medical grounds.  He found it did not comply with s69 and thus did not operate to cancel the payments.  

His Worship proceeded further only upon the stated assumption that he might have been wrong in his decision as the effectiveness of that notice.  He turned to examine the medical evidence and added: “to which I also have regard in relation to the question as to whether the worker has an entitlement to continuing payments”.  However, having reviewed that evidence, the learned Magistrate concluded:
“… I reject the proposition that the worker suffered a “soft tissue” injury that should have resolved a short time after the incident of 11 July 1992.  Further I accept that the worker continues to suffer from the injury (a tear to the annulis fibrosis) and did so suffer as at the date that the Form 5 notice was issued … I find that the employer has failed to establish on the balance of probabilities that the effects of the injury of 11 July were resolved as at the date of the notice.”
	That reference to the onus on the employer is consistent with the law that it is for the employer to establish, on a worker’s appeal, the grounds set out in a notice given by the employer under s69, and is inconsistent with the proposition that his Worship was dealing with an application by the worker for compensation.

After reviewing other evidence his Worship found that “the worker is totally incapacitated”, but it was unnecessary for him to have ventured into that area given his decision as to the effectiveness under the s69 notice.
He then turned to the notices based upon s75B of the Act and found they were ineffectual.
Concluding his reasons his Worship said: 
“I find that the worker was injured during the course of his employment with the employer.  The employer admitted the worker’s claim for compensation and made payments to the worker pursuant to that claim.  The worker continues to suffer from the injury received in the course of his employment with his employer and continues to be totally incapacitated.”
	His Worship then proceeded to order the employer to pay compensation from 15 December 1995 and interest.  The order for payment of compensation was strictly unnecessary given the findings that the notices were ineffective.

It seems to me that his Worship was right in deciding to proceed with an examination of the medical and other evidence after holding that the notice given on medical grounds was invalid.  He did not then have the benefit of the first instance decision in Collins Radio Constructors v Day which was later upheld on appeal.  However, it is unnecessary for this Court to decide the grounds of appeal arising from his Worship’s reasons and findings in that regard.
The employer has maintained throughout that there was a live issue before the Work Health Court going beyond the issues raised by the notices.  The contention that the worker had launched a claim for compensation calling for determination of all relevant issues was disavowed by the worker.  The worker said that the only remedy he sought was by way of appeal under s69.  (It is arguable that no appeal lies under s69 when an invalid notice has been given, as opposed to a valid notice in respect of which there is a dispute as the grounds upon which it is given, but that issue is not raised in these proceedings).  Any claim for compensation which could be spelt out of the statement of claim was effectively abandoned at the commencement of the proceedings in the Work Health Court.  Notwithstanding that under the practice of that court, the worker was obliged to begin the onus rested upon the employer to establish the circumstances warranting cancellation or reduction of payment, AAT Kings Tours Pty Ltd v Hughes (1994) 4 NTLR 185.
The answer to the statement of claim raised no claim by the employer for cancellation or reduction of compensation payment on any grounds going beyond the matters raised in the three notices.  It denied that the worker continued to suffer from his back injury and that the worker had been totally incapacitated for work since 15 December 1995, but that goes no further than to be consistent with the notice given on medical grounds.  The employer relied upon the grounds specified in the notices which, for reasons already given, were ineffective.
It seems to me that much of the confusion at trial and before this Court could have been avoided if the Work Health Court and the parties had adhered to s106 and s107 of the Work Health Act and r9 of the Work Health Rules.
The appeal is dismissed.  I will hear counsel as to costs.
-----------------------------------------------------

