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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 33 of 1993 (9303729)


		BETWEEN:

		LEXCRAY PTY LTD
			Plaintiff

		AND:

		NORTHERN TERRITORY OF AUSTRALIA
			Defendant


CORAM:	KEARNEY J


REASONS FOR RULING 

(Delivered 20 October 1998)

The application
	On 21 August 1998 I refused an application by the Commissioner of Police of 14 August to set aside the subpoena served on him by the plaintiff on 10 August 1998. The application was made both pursuant to r42.07 of the Supreme Court Rules, and in the inherent jurisdiction of the Court; the Commissioner contended that the subpoena had been invalidly issued, or was oppressive, or was an abuse of the Court’s process.  These are the reasons for the ruling of 21 August 1998.

	[His Honour referred to the scope of the subpoena, the fact that it would entail about one week’s work to search through the Police files, and continued:]

	In support of the application Mr Clift of counsel for the Commissioner relied on authorities such as The Commissioner for Railways v Small (1938) 38 SR (NSW) 564 and Waind v Hill and National Employers Mutual General Association Ltd (1978) 1 NSWLR 372 at 376.  His submissions were two-fold, as follows.

	(1)	The plaintiff’s subpoena amounted to no more than a ‘fishing’ expedition, an endeavour to uncover prior inconsistent statements of two of the defendant’s witnesses.  Such a forensic purpose was, in essence, “speculative”, and hence “fishing”. I assume that by this Mr Clift had in mind that the plaintiff “had no evidence that fish of a particular kind were in the pool, but wanted to drag the pool in order to find out whether there were any such fish there or not”, as it was put in Associated Dominions Assurance Society Pty Ltd v John Fairfax & Sons Pty Ltd (1955) 72 WN (NSW) 250 at 254.  Mr Clift observed that Arhill Pty Ltd v General Terminal Co Pty Ltd (1990) 23 NSWLR 545 at 556 was a guide to the extent to which parties should be allowed to embark on this type of expedition; in that case Rogers CJ Comm D stressed that documents sought on subpoena should be relevant, open up a new line of enquiry, and be such that their production was necessary to dispose fairly of the cause or matter, or to save costs. Mr Clift submitted that that was not the case here; the only purpose of securing the documents listed was to seek to impugn the credit of Dr Calley or Mr Ainsworth.  Implicit in this submission is that such a purpose does not fall within that which is “relevant”.  I note that in this context a wide view of what is “relevant” is taken; if an issue may arise to which the documents may relate, the requirement of relevance is satisfied - see R v Barton [1981] 2 NSWLR 414 at 419.  

	(2)	The production of the documents did not warrant the ‘expenditure’ of the necessary Police resources; hence the subpoena was “oppressive” and, as such, an abuse of process.  

	(a)	The respondent’s submissions
	Mr Maurice QC of senior counsel for the plaintiffs sought to put the reason for the issue of the subpoena in context.  He referred to the significance of the period of the Police investigation of the administration of the Brucellosis and Tuberculosis Eradication Campaign (“BTEC”) (December 1983 – March 1984), in relation to the dates of meetings between the Dunbars and Dr Calley (June 1993 and 5 January 1984). [His Honour then referred to the freezing of Commonwealth funding for the BTEC, pending the outcome of the Police investigation, and continued:]

	Mr Maurice said that the plaintiff’s case at trial, in part, was that Dr Calley had made material misrepresentations to the Dunbars. [His Honour then referred to the misrepresentations alleged, relating to payment of compensation at ‘on-farm value’, and the plaintiff’s case that this had not been paid, and continued:] 

	At the time of the Dunbars/Calley meeting on 5 January 1984 the Police were investigating allegations of corruption and malpractice in the Territory, in the administration of the BTEC; Dr Calley was then in charge of the BTEC in the Territory.  This fact was important, when considering a possible motive for the alleged misrepresentation by Dr Calley on 5 January 1984. 

	[His Honour referred to the plaintiff’s case that Dr Calley had contemplated a de-stocking of the cattle, and his alleged misrepresentations to the plaintiff, and continued:] Reasons for those misrepresentations were to be found in the fact that there was then an on-going Police investigation into Dr Calley’s BTEC Unit, and in his practical interest in seeing that the then owners of Nutwood Downs (Vesteys, which had no interest in the BTEC) sold the property, so that the Calley plan for the BTEC, a matter of career interest to him, would be implemented.  Mr Maurice stressed that the plaintiff needed the subpoenaed material, to probe the question of Dr Calley’s motives for his alleged misrepresentations; he submitted that what was involved was not just speculation.  
	
Conclusions
	The general question to be addressed on the application is: does the issue of this subpoena, in the circumstances of this case, constitute an abuse of the Court’s process?  On the material placed before me, this translates into the more particular questions: is it filed for the impermissible purpose of a “fishing expedition”, in the sense outlined at earlier; is it oppressive; and are the documents sought for a purpose for which a subpoena may issue?

	It is not contended that the subpoena is bad on its face; it was not invalidly issued.  No question of ‘public interest immunity’ has been raised. The application to set aside is made at what may be called ‘the second stage’, as identified in Roux v Australian Broadcasting Commission [1992] 2 VR 577 at 595, on the basis that the subpoena is “objectionable in form or oppressive”.  Mr Clift had not produced the documents subpoenaed, and therefore was obliged to establish some good reason why they should not be produced – hence the application to set aside.  

	It is clear that the subpoena of 10 August was not filed other than to gain access to the documents for the purpose of this trial; it was not filed to obtain discovery against a non-party.  

	The justification for a subpoena is that in the end it may add to the evidence relevant to the issues in the case.  The documents must be sufficiently relevant to a question in the trial.  In my opinion,  in light of the matters put before me, it cannot be said that the purpose of this subpoena was mere “fishing”, in the sense referred to at p2; rather it was issued for a legitimate forensic purpose directed, in particular, to the alleged motive of Dr Calley in relation to the issues raised by pars8 and 9(c) of the Statement of Claim.

	The Commissioner is a non-party to this litigation; curiously, the principles upon which a non-party’s application to set aside must rest, have not been well established; see R v Barton (supra).  The Court is concerned to see that its process is not “simply used to torture [non-parties] and not for the purpose of justice”; In re Mundell; Fenton v Cumberlege (1883) 52 LJ Ch. N.S. 756 at 758.   A balance must be struck between the right of a plaintiff to obtain documents in the hands of a non-party, in the interests of the proper administration of justice, and the private rights of that non-party.  A non-party is always entitled to apply to set aside a subpoena, for “oppression”.

	Would requiring that the subpoena be complied with, be oppressive?  It is not suggested that the documents subpoenaed cannot be identified; there is no issue as to the particularity with which they have been described.  It is clear, nevertheless, that effort and expense by a non-party in searching for subpoenaed documents, and producing them, may be such as to amount to oppression.  The practical effect of this consideration is considerably reduced by r42.08, which provides for payment to a non-party for expense or loss it incurs in complying with a subpoena.  The practical effect of r42.08 is that the otherwise onerous burden of searching, cast on a non-party by an otherwise legitimate subpoena, must in general be carried out. 

	I turn to the question whether the documents are sought for a purpose for which a subpoena may legitimately issue.  I appreciate that “subpoena for production” is defined in r42.01 as an “order … for the purpose of producing a document for evidence” (emphasis added). The words emphasized have led to a view that a subpoena can only be used to obtain documents for admission into evidence at trial; see, for example, McAuliffe v McAuliffe (1973) 4 ACTR 9 a case where, as here, documents were subpoenaed for use in cross-examination, and it was held that that was not a legitimate purpose.  However, I think that the preponderance of authority favours a less restricted approach, and supports the view that a subpoena is not restricted to documents for admission into evidence.  The legitimate purposes for which documents may be subpoenaed have been variously expressed in terms of –

“to further a legitimate forensic purpose” – Maddison v Goldrick [1976] 1 NSWLR 651 at 666; 
“some probability … [of the documents] being useful for some purpose  between the parties” – Phelps v Prothero (1848) 2 DeG & Sm 274 at 290, 64 ER 123 at 130; 
“so far as it is necessary in the proper conduct of the litigation” Waind v Hill and anor (supra)  at 384; and
“that [which is] requisite for the purposes of justice” – Waind v Hill and anor (supra) at 384.

	Applying any of these 4 tests, documents may be obtained on subpoena for the purpose of use in cross-examination. Subpoenas have frequently been utilized for that purpose; see, for example, In re Emma Silver Mining Co. (1874-75) 10 L. R. Ch. App 194; In re Lisbon Steam Tramways Co. [1875] WN 54; Lucas Industries Ltd v Hewitt (1978) 18 ALR 555; and Waind v Hill and anor (supra) at 384.

	In the light of the foregoing, I do not consider that the subpoena of 10 August 1998 was invalidly issued, oppressive, or an abuse of the Court’s process.  

	These are the reasons for refusing the Commissioner’s application of 14 August 1998 that the subpoena be set aside.

_________________

